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PREFACE. 


As one who appeared for the accused from the 
very beginning to the end of the Trial in all the 
Courts and was possessed of all the materials for 
bringing out in book form a narrative of the trial 
which would interest the public I long desired 
tu sit down and edit the book—but want of the 
requisite time, always stood in the way for many 
along year. J now place it before the public in the 
hope that they will derive some pleasure and 
instruction from its perusal. The Alipur Bomb 
Trial was the first State Trial of any magnitude in 
India, because it was held at a time when dis- 
content reached its highest point in Bengal and 
it concerned people who were gentlemen belong- 
ing to the best society, cultured, educated and 
highly intelligent. The novelty of the cult of the 
bomb and shooting and assassination of men of high 
position lent an additional interest to the trial which 
reached its highest pitch when articles from the 
Sandhya and the Jugantar, couched in rich and power- 
ful language and breathing intense hatred for foreign- 
rs and impassioned love of freedom from bondage, 
were put in and read in Court as evidence of proving 
conspiracy to wage war against the King. If all these 
arearought out in book form, ten volumes will not 
afford sufficient space for a complete history of the 
trial. Besides, considering the present character of 
contemporary events, when gigantic world problems 
are awaiting solution, when we hear the tread of 
centuries in the march of a single year, when India of 
1922 and her problems are very different from the 
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India of 1908, people will not have the time and the 
patience to go through volume after volume to 
read the full history of a trial however remark- 
able it might be. I have, therefore, been forced 
to crowd into one volume all that is necessary, 
all that is interesting and all that one needs to 
learn about this memorable Trial. Verbatim reports of 
evidence in chief and cross-examination of witnesses 
were impossible, so a summary of their evidence has 
been given. In a few cases where the evidence was 
considered important, detailed reports of the same 
have been incorporated. 


My thanks are due to the publishers for the great 
interest shewn in seeing the book through the Press. 


28, Hazra Lane, 


CALCUTTA, BEJOY KRISHNA BOSE. 
let November, 1922, 
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Sriut Biyoy Krivlina Bose, Vakil 


FOREWORD. 


A. publication intended to reproduce authentic 
reports of some of the more outstanding criminal 
trials attests its own merits and needs no foreword 
from me or any one else. As I chanced to lead for 
the Crown in the trial related in this volume in all 
three Courts—the Magistrate’s, the Sessions Judge’s 
and the High Court—I presume my intimate con- 
nection with the case has prompted the appeal to me 
for something in the nature of an introduction. 


The political history of a people is unfortunately 
often mirrored in the Courts of Justice. The reflec- 
tion is, however, only partially faithful. Much that 
has led to criminal action is not disclosed, impulses 
are misunderstood or misinterpreted, and motives 
imputed through heat and passion which bear no 
connection with the true facts. The scope of a trial 
is necessarily limited and confined by the exigencies 
of procedure. The French, starting with the assump- 
tion that an accused person is guilty, rove by way 
of cross-examination over the whole of a man’s 
life—they throw the burden of innocence upon the 
arraigned. The British principle, however, is that 
-*very accused person is innocent until he is proved 
cuilty; we throw the burden of guilt upon the 
prosecution. The two procedures are antithetical 
—their methods are different—their aims antagonis- 
tic. "To the English lawyer the foreign procedure 
is repellant—to foreigners British criminal ethics 
appear inefficient. It is the latter system which pre. 
vails in India, and it was under that system, with all 
its merits and its faults, that Barendra Kumar Ghose 
and his associates were tried. 
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The ringleader was a young man of unusual 
qualities. No lawyer can defend his action; no 
_statesman applaud it. None the less Barendra Kumar 
Ghose was sincere and in a great measure chival- 
rous. Obsessed by conceptions of the injustice of 
the policy which severed his Motherland, he believed 
that the only influence which could force recognition 
of views which appeared to him to be patriotic was re- 
course to violence. Himself imibued with the passion- 
ate fervour of the genuine militant reformer, Barendra 
infected a large following of youthful adherents 
with his own unhappy enthusiasm. The gospel of 
the revolver and the bomb spread with alarming, 
if secret, success: a huge organisation developed 
throughout the country : inflammatory articles were 
openly disseminated by an able if disaffected press 
and the peace of the country was assuredly in peril. 
The Government had for long permitted revolutionary 
literature to pass unnoticed : the ferment grew under 
a misplaced sense of security till overt 1peasures 
forced the authorities into action. Their intervention 
was swift and certain. Simultaneous raids on the 
2nd May 1908 secured a large number who were the 
flower of the movement. Among them were the two 
brothers Arabindo and Barendra Kumar Ghose, and 
on the 18th May 1908 the case was put up before the 
committing Magistrate, Mr. Birley I.C. 8. at Alipore. 
The accused reserved their cross-examination. After 
fifty-five witnesses had been examined the Magistrat 
at the request of prosecuting counsel, committed the 
accused to Sessions, an undertaking being given 
that proofs of all additional witnesses to be callgd by 
the Government would be furnished tothe defence 
before such witnesses were called. The undertaking 
was fulfilled and a great waste of time thereby obvia- 
ted. In the committing Magistrate’s Court Counsel 
for the Crown received his first letter threatening to 
blow him out of existence. When the Court rose J 
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went up to the Dock and asked Barendra if he ap- 
proved this promise for my extermination. He courte- 
ously informed me that there was no personal objec- 
tion to myself but that I was an obstruction to justice 
from the point of view of the accused and that much 
as he would regret my disappearance he could not 
forbid it. Then thrusting aside my insignificance, — 
for after all, as he reminded me, I was but ‘small 
fry’, a mere parasite—he ventured to predict that 
those behind the scenes would fly at higher game, 
a Commander-in-Chief and a Viceroy. I pointedly 
objected that Britons would no more consent to being 
intimidated than they would to being slaves, and that 
there was an indefinite number of noblemen to whom 
the position of a Viceroy and his emoluments would 
more than overcome the dread of assassination. Baren- 
dra assured me that the supply would in time prove 
insufficient to meet the demand. He spoke without 
heat, not as one directing murder but as a philosophic 
politician in mental touch and sympathy with the 
view of his countrymen. Long after, his sagacity was 
exemplified by the attack at Delhi on Lord Hardinge. 
The epistolary threats against me multiplied—they 
provided an infinite variety of death—unpleasant re- 
ferences were made to bombs, revolvers, and knives. 
My junior was so alxrmed that he declined to drive to 
Court with me in my car and reached his end by cir- 
cuitous approaches which daily changed their course. 
He has since died and I survive. In the Sessions 
Court my unknown enemies varied the sameness of 
their terror by sending me letters without stamps. 
I declined to pay for notices of my impending disso- 
lution but my friend Shamsul Alum my right-hand 
police officer (who was subsequently shot in the 
corridors of the High Court when the Advocate 
General, Kenrick K.C., during my absence in Eng- 
land, was arguing the case on reference to Mr. 
Justice Harrington as to five accused upon whose 
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fate Sir Lawrence Jenkins and Mr. Justice Carnduff 
had disagreed) indignantly paid the postage himself 
and thereby accumulated a mass of instructive litera- 
ture illustrated by diagrams. 

In the Sessions Court the accused were placed 
behind a network of wire, policy with fixed bayonets 
stood on guard throughout the room, andI hada 
five-chambered loaded revolver lying on my brief 
throughout the trial. The Government, regarding 
me, I presume, as a valuable investment in conse- 
quence of the fees they had paid me, insisted I should 
personally be guarded. Thereafter I was surrounded 
at my house and on my drives to Court by stalwart 
C.1.D. officers who struck one as being more danger- 
ous with their loaded revolvers to myself than my 
prospective assailants. 

However misguided Barendra was, he was obvi- 
ously honest and chivalrous. His holograph confes- 
sion sought to take the whole blame to himself and 
to exonerate his colleagues. He declined to &pply, 
though a European British subject by the accident of 
his birth, for a trial hy jury before the High Court, 
and though he declined to make any admissions, he 
instructed his Counsel R. C. Bonerjee not to deny the 
writing or signature to the famous “Sweets” letter 
on which his brother Arabindo was acquitted—hy 
mistake. 

The evidence was undoubtedly true and convine- 
ing. The police had done their share of detection 
with skill, with daring and with honesty. The incri- 
minatory character of the documents was irrefutable, 
of the weapons and other things found, incontestgble. 
Barendra Kumar Ghosh was, I still think rightly, 
convicted by Mr. Beachcroft, the Sessions Judge, of 
waging war against the King, and was awarded 
the death sentence. The Appellate Court reversed 
that finding, and holding that war had not been 
waged commuted the death sentence to imprisonment 


POREWORD v 


for life. Under the late amnesty after the war 
Barendra and his colleagues have been released. 


There were some remarkable incidents after and 
immediately before the arrest. Mrs. and Miss Ken- 
nedy were murdered by a bomb intended for Mr. 
Kingsford, 1.c.8. at Mozufferpore. For these deaths 
Kuderam was hanged and his fellow helper commit- 
ted suicide. Tho approver Narendranath Gossain was 
murdered in jail before he had completed his exa- 
mination-in-chief in the Magistrate’s Court by two of 
the accused under trial, both of whom were hanged. 
The prosecution consequently lost his evidence at 
sessions. Bannerjeo, a police officer, was shot befure 
he could he called asa witness, and his murderer 
Was never discovered. The most dramatic was the 
murder of Babu Ashutosh Biswas the public prosecu- 
tor, my colleague, who one afternoon was conducting 
the prosecution during my absence from Court. He 
was shot in the back in the immediate vicinity of the 
Sessions Court by a young man who forfeited his life 
in return at the gallows. 


As I landed at Bombay in February 1912 from 
England I was told by the police of the murder 
in the corridor of the High Court at Caleutta of 
Shamshul Alum by a man who ran away, was 
vaught, and subsequently hanged for the crime. 


Arabindo Ghose had heen a brilliant scholar in 
England. He had been Head of St. Paul’s and won a 
scholarship at King’s College Cambridge. There he 
was a contemporary of Mr. Beachcroft t.c.s., who tried 
him®at Alipore and who had beeu Tead of Rugby and 
had also won a scholarship at Cambridge. Both won 
honours at the University, and at the final exami- 
nation for the Indian Civil Service Arabindo, the 
prisoner beat Beachcroft the Judge in—Greek ! 

No plea or apology or extenuation for the offence 
for which Barendra and his friends were convicted 
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ean be offered, but I could not but regret the melan- 
choly untowardness which accounted for the appear- 
ance in the dock of youths who, though offenders, 
had, in the main, off2nded from a spirit of mistaken 
patriotism. Tio me it appeared a matter for regret 
that a man of Arabindo’s mental calibre should have 
been ejected from the Civil Service on the ground he 
could not, or would not, ride a horse. Capacity such 
as his would have been a valuable asset to the State. 
Had room been found for him in the Educational 
Service of India I believe he would have gone far not 
merely in personal advancement but in welding more 
firmly the links which bind his countrymen to ours. 
The new era of reform, in spite of local, and I believe 
temporary, cleavage, illumines India’s political sky 
and promises a future as much a matter of just 
pride to the Englishman as of hope and contentment 
and advance to the Indian. Under such auspices a 
better and more trustful Liberalism let .us hope, 
will infuse healthier political circulation into the 
country’s system, and hereafter make impossible a 
return to the methods employed by those with whom 
these pages deal. 


6, Teinple Chambers, | yy Ses aati ane 
Caleutta, | KEARDLIs\ NORTON, 
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A SHORT HISTORY OF THE CASE. 


WJuring the Viceroyalty of Lord Curzon 1R99—1905 « most 
unpopular administrative measure was carried ont known as the 
Partition of Bengal. It was effected in the teeth of the most 
strenuous opposition not only of the people of Bengal but also 
vf the whole Indian people who sympathised with the Bengalis, 
They looked upon the measure ax caleulated to break the soli- 
darity of the great Bengalee nation. All manner of cunstitu- 
tional agitation was resorted to to bring about its annulment, 
but to no effect. In despair the people resorted to Swadeshi 
agitation and declared Boyeott of British goods on 7th August 
1905 to draw the attention of the great Nnglish people to their 
lesitimate grievances. The newly created Government of East 
Bengal and Assam as well as the Government of India during 
the administrations of Lord Curzou and his successor Lord Minto 
issoed circulars and passed legislative measures and ordinances 
which would have the effect of suppressing the movemeut. Law- 
lessness followed repression und a very few of the more ardent 
spirits took to unconatitutional methods. The Criminal Intelligence 
Departinent (known as the C. 1. D.) became very active and directed 
its attention to bringing several offending newspapers before Courts 
of Law. During the whoue of 1907 the vernacular Press of Bengal 
came in for a large measure of its attention and several] prosecutions 
followed. The C.1.D. had information that there were secret 
societies which were holding the thread of diseountent-—-but could 
get no definite information tu spot them. In this state of things 
several overt ucts followed which broucht matters to a head. On 
the night of the 6th Dec. 1907 an attempt was made to blow up the 
train gy) which the Lieutenant-Governor of Bengal was at a place 
wled Narayangarh in the District of Midnapur. Though some 
solies working on the line were convicted yet the newspapers 
nd other articles found near by made it very improbable that the 
‘ork was done by coolies. The next incident was an attempt on 
he life of the Mayor of Chandernagore which took place on the 

ight of llth April, 1905. The Mayor had stopped a Swadeshz 
teeting from taking place. The Police as well as spies were then 
ratching some persous in Calcutta and they had their suspicions. 
fatters were however brought to a head by an occurrence which 
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took place on 30th April 1908 at Mazafferpur. Mr. Kingsford was 
the District Judge there. He had in the previous year incurred 
the displeasure of the secret society by sending several newspaper 
men to jail while he was the Chief Presidency Magistrate in 
Calcutta and by ordering the whipping of a boy named Sushil 
Chandra Sen for a fracas with the Police. In attempting to kill 
Mr. Kingsford, Mrs. and Miss. Kennedy were murdered by a bomb 
thrown at their carriage, while they were coming out of the club, by 
a boy named Khudiram Bose. Acting on more definite information 
the Police obtained search warrants and on the early morning of 
2nd May 1908 simultaneously searched several places in and about 
Calcutta. Principal of those places were :-~ 


(1) 32 Muraripukur Road, Maniktolla. 
(2) 48 Grey Street. 

(3) 33/4 Raja Navakrishen Street. 

(4) 15 Gopimohan Dutt's Lane. 

(5) 134 Harrison Road. 


32 Muraripukur Road was « garden-house belonging to Aravinda 
Ghosh and his brothers. The property found here included rifles, 
guns, revolvers, a large quantity of ammunition, bombs, detonator, 
picric acid and other explosives, tools, zine, copper, Revolutionary 
literature, ete. The persons arrested there were Barendra Kumar 
Ghosh, Ullaskar Dutt, Indubhuson Rai, Bibhuti Ranson Sarkar, 
Narendra Nath Buxi, Paresh Chandra Monlikh, Kanjo Lal Sah, 
Bijoy Kumar Nag, Sachidra Kumar Sen, Purna Chandra sen, 
Hamendra Nath Ghose, Nalinykanta Gupta, Sishir Kumar Ghose 
and Upendra Nath Banerjee, all educated young men beluuging 
to respectable families. The search went on here for several days 
and hidden things were also dug out of earth. 


At 48 Grey Street a large number of letters and documents, 
newspaper articles and cuttings were found. Aravinda Ghose was 
arrested upstairs and Abinash Chandra Bhattacharjee and Sailendra 
Nath Bose were arrested in the ground-floor. 


At 38/4 Raja Navakrishen Street several bottles containing 
chemicals, tubes, etc. were found and Hem Chandra Das was 
arrested. Ai a search next day several instruments, file, chisel, 
nails, percussion cap and documents were found. 


At 15 Gopi Mohan Dutt’s Lane several documents were found 
and its inmates Nirapodo Roy and Kanai Lal Dutt were arrested. 


At 134 Harrison Road several trnnks and cane baskets were 
found. Their contents were false beard, loaded cartridges, 
dynamite cartridges, coils of fuse, coil of electric wire, earthen 
bomb moulds, copper bomb shells, pipe, brass cocks, fiittings, an 
iron screw bomb with spikes, 2 bomb with detonating studs, 
bottles of picric acid, nitrate of potash, ehemical glycerine, 
Ammonium chloride, 2 empty copper bomb cases, one brass shell 
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bomb, several manuscript plans, 3 live bombs and one partly made 
bomh, glass funnels and bulbs, liquid mercury, carbolic acid, large 
quantity of document etc. Its inmates, Asuke Chandra Nandy, 
Nagendra Nath Gupta, Dharani Nath Gupta, Bejoy Ratna Sen 
Gupta and Moti Lal Bose were arrested. Din Doyal Bose was 
arrested at Shambazar in the premises of the Tramway Company. 


All these accused were produced before the Commissioner of 
Police and on the next day Mr. L. Birley, the District Magistrate 
of Alipur (24 Purghannas District) by a written order took up the 
case himself, 


On the 12th May, another search was going on at Beniachong in 
the District of Sylhet. A large number of letters and documents, 
some explosive, a note book containing signs of cypher code and 
instruction for making dynamite and bomb, maps &c. were found. 
Three brothers named Birendra, Hem and Sushil Sen (the boy 
who was whipped by the orders of Mr. Kingsford) were arrested 
and sent down, 


On the 4th May the house of Narendra Nath Gossain at 
Serampur was searched and he was arrested and on 10th May, 
Hrishikesh Kanplal was arrested also at Serampur. Documents 
were found at both the places. On the 10th May, Sudhir Kumar 
Sivear was arrested at his father’s house at Khulna. 


On the llth May, a house known as Boral’s Koti in Deoghar 
was searched and several documents were found. Qn the 14th 
May at Sagordari in District Jessore one Birendra Nath Ghosh 
was arrested and brought down. 


On the 12th May Krishnajibon Sanyal, a lad of 16, was arrested 
ad his house at Kansat in District Malda and 39 copies of the news- 
paper Juganter was found in his house. He was brought down 
to Calcutta. 


Ou the 2Zhth May (when the preliminary enquiry had already 
commenced) a house called Seal’s Lodge in Jasidhi was searched 
and several docaments were recovered. 


Several of the accused persous made detailed confessions and 
statements which were recorded by Mr. Birley. When the latter 
took up the case the pleader for the defence (Babu Bejoy Krishna 
Bose) took objection to his going on with the inquiry as he had 
no jurisdiction to withdraw the case from the file of the C. P 
Magistrate and he had recorded confessions after so taking cog: 
nisance and there was no complaint ; the objections were over- 
ruled and Mr. Birley inquired into the case and examined 222 wit- 
nesses and committed the accused to the court of Sessions at Alipur 
on 19th August 1908, 


In the meantime a second batch was being formed by the 
subsequent arrests that took place and the persons thus arrested 
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were—Debabrata Bose, Charu Chundra Roy, Indra Nath Nandy, 
Nikhileshwar Rai Moulik, Bijoy Chandra Bhattacharya, Provas 
Chandra Deb and Balkrishna Hari Kani (a2 Marhatti). 55 witnesses 
were examined in this case and they were committed to the Court of 
Sessions on 14th Sep. to take their trial along with those previous- 
ly committed. 


The trial of both the batches commenced before Mr. C. P. 
Beacheroft, 1. ¢. s., Additional Sessions Judge, Alipur on 19th 
October 1908. Various objections were taken to the form of the 
charges, the juiut trial, admissibilits: of evidence and other matters. 
Charu Chandra Roy who was a French subject brought from 
Chadranagore on an extradition warrant was ordered to be dis- 
charged on 5th November as Government withdrew from hus 
prosecution. Kanai Lal Dutt was in the meantime sentenced to be 
hanged before this trial began for murdering the approver Narendra 
Nath Gossain in the Alipur Jail compound on 31st August 1908. 


Altogether 206 witnesses were examined and cross-examined 
at length and then both sides argned the case at great length. The 
court was thus engaged till the 13th April 1909. On the Lh 
April the opinion of the Assessors were taken and jndgment was 
delivered on the 6th May 1909. 


Accused Barindra Kumar (those and Ullaskar Dutt were 
sentenced to be hanged under sections 121, 121A, “and 122. 1.P.C. 
Acensed Hem Chandra Das, Upendra Nath Banerjea, Bibhuti 
Bhusan Sarkav, Hrishikesh Kanjilal, Birendra Chandra Sen, 
Sudhir Kumar (zhose, Indra Nath Nundy, Alinash Ch. Bhatta- 
echarjya, Savenudra Nath Bose and Indra Bhusan Roy were sen- 
tenced to be transported for life under Sections T2LA aud 122. 
Poresh Ch. Moulik, Sishir Kamar Ghose, Nirapado Ray were sen- 
tenced to transportation for 10 years muder sections L2T and 122. 
The properties of all these accused were also forfeited to Govern- 
ment. Asoke Chandra Nandy, Balkrishna Hari Kane, Sushil Kumar 
Sen were sentenced to transportation for 7 years. Krishna Jthou 
Sanyal was sentenced to vue year’s rigorous imprisonment. The 
rest of the accused, viz. Naliny K. Sen Gupta, Sachindra K. Sen, 
Kunjo Lal Shaha, Bejoy Kumar Nag, Narendra Nath Bukshi, Purna 
Ch. Sen, Hemendra Nath Ghosh, Aravinda Ghose, Dindayal Bose, 
Birendra Nath Ghose, VDharani Nath Gupta, Nagendra Nath 
Gupta, Hem Chandra Sen, Debabrati Bose, Nikhileswar Roy 
Moulik, Bijoy Ch. Bhattacharya and Provas Chandra Dev were 
acquitted. 


Thus the enquiry before Mr. Birley occupied 76 days and 
the trial in the Court of Sessions took 131 days. It will be 
seen hereafter that the appeal in the High Court was heard 
during 47 days and the reference by a Third Judge for 20 
days. The mass of documents tiled if counted individually were over 
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four thousands and the material articles exhibited, i.e., hombs, 
tools, revolvers etc. were between three to four hundred. 


A word may be said here with reference to the marking of 
the Exhibits and their puinhers. Those found at 32 Muraripuker 
Road on 2nd May were marked Kx. 1-252, 387--465 and 1128. 
The place was searched again on the 6th, 7th and 8th May and 
things fonnd were marked Hix. 233-222, 


Things fonnd at 15 Gopee Mohan Dutt’s Laue were exhi- 
bited as 373-856 and 710--716. Those found at 48 Grey 
Street were marked as Hx. 283-319, 1208 and 1209; those found 
at 38-4 Raja Navakrishen Street were Hx. 320-329 and articles 
717-734 This place was again searched the next day and kx. 
330-372 and 1132-1134 were recovered. Things found at Harrison 
Road were Kix, 572-709, 739 and 740. (See List of Exhibits). 


On the 2nd May the following things were also fonnd at the 
following places on seareh :—~(1) At 30/2 Harrison Road Ex. 760- 
764 and 1262 and 1263. The prosecution case was that this place 
was a sort of receiving post office for the conspirators. (2) 4 
Harrison Road, a shop called Jingantar Pustokaloy, was searched, 
but nothing found, as the case was that shop had been removed 
2 or 3 days before the 2ud May. (3) 28 Scott's lane, where 
Aravinda Ghose lived up to 2eth April when he removed to 
48 Grey Street. Nothing was found. (4) Shibpur Kngineering 
College, the quarters of Babu Durga Das Dutt, Professor there 
aud father of Ullashkir was also seached but nothing was found. 


A search took place at bk Raja's Lane where one Tara Nath 
Roy Chowdhury used to live. Some letters Kx. LO7T-LOSL and 
a bex of arms and ammunition Ix. 1447 were found there. 
Things found at Seals Lodge were marked 767-777 and 1127. 


The two accused sentenced to be hanged tiled their appeal 
before the High Court on the 13th May L909 and the rest also did 
the same subsequently. On the 9th August the Chnef Justice, Sir 
L. H. Jenkins, Kt. and My. Jnstice Carnduff began hearmg the 
appeal and the arguments lasted till the L2th October. Their Lord- 
ships delivered separute judgments. They agreed in aeqaitting 
B. H. Kane, With regard to 12 others they upheld their convictiuns 
undef sections 121-A only viz. Barindra, Ullaskar, Upendra, Hem 
Das, Indra Rai, Stishir, Poresh, Bibhuti, Nirapada, Abinash, Sudhir 
and Hrishikesh—but the sentences were reduced, Kegarding 9 
others, Sailendra, Krishna Jiban, Biren Sen, Sushil Sen and Indra 
Nundy the Chief Justice was for aequittal, but Mr. Justice Carn- 
duff for upholding their convictions under section 1A. A 
reference therefore lad to be made to Justice Sir Richard Harring- 
ton who heard the case for 20 days from 3rd January 1910 and in 
the end agreeing with the Chief Justice he uequitted Krishna 
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Jibon, Sushil and Indra Nundy but upheld the convictions of 
Birendra Sen and Sailendra Bose. 


While fully realising that a History of the Trial 1s not 
complete unless at least most of the important documents upon 
which the Crown relied are printed in this volume, the author 
refrained from doing so for very good reasons. Public policy, 
future peace aid safety of the country alike demand that the Notes 
on Drill, the formulae for making bombs and explosives, outlines 
of military attacks and bayonet charges and many other allied 
subjects which were noted down with skilful and masterly hands 
and found at the various places of the conspiracy should not 
go before the public --though as a historical study they might 
be instructive to the few. For the same reason it was thought 
not expedient to reprint all the venomous articles appearing 
in the Juqantar and Sandhya newspapers and to inflame the 
minds of the impressionabie youths over ugain with them. As 
the most important figure among the accused was Arahinda 
Ghose, one who by his talents and by his high education 
from « long residence of 14 years in England and by his 
position in the country, was looked upon as a prominent leader of the 
Nationalist movement, though he was acquitted by the Trial Judge, 
a brief synopsis of the remarkable address by his counsel Mr C. R, 
Das is given in this book for study as a piece of instructive and 
interesting literature. Full arguments dealing with the most 
intricate poiuts of law and facts both by the Crow Counsel and 
those engaged by the defence, before the appeal Bench in the High 
Court are given for close study by all students of Constitutional 
History. 

Betoy Krisuna Bose, 


Vakil. 
LEADING DATES, 


1903.—Sir Herbert Ruisley’s Resolution about the proposed 
Partition of Bengal. 
1904-5.--Great agitation against the partition and public meet- 
ings throughout the Province. 


1904.--Newspaper “New India” started by Babu Bepin 
Chandra Pal. : 


7-8-05.—Boycott of British goods declared at the Calcutta 
Town Hall meeting. 
16-10-05.—Bengal was partitioned, and new Province East- 
Bengal and Assam created. 
20-11-05.—First declaration of “Sandhya” newspaper by Brahnia- 
bandav Upadhaya as Printer and Publisher at 
193 Cornwallis Street, 


LEADING DATES. 4 


Feb. 1906,—-Agricultural Conference at Midnapur ; Khudiram Bose 
arrested for circulating “Bande Mataram” pam- 
phlets. 


12-3-06.—First declaration of “Jugantar’? newspaper by Bhupen- 
dra Nath Dutt as printer. 
Apl. 1906.—Sedition Case against Khudiram Bose. 
6-8-06.-—First declaration of “Bande Mataram” newspaper by 
Kshettra Mohan Singh as printer. 
Aug. 06.-—Chatra Vandar started. 
Sep. 06.—-Hem Chandra Das left for France. 
22-10-06.— Declaration by Amar Mukherjea as printer of Bande- 
Mataram at 2/1 Creek Row. 
9-11-06.— Declaration by Bhupendra as printer of “Jugantar” at 
41 Champatala First Lane. 
9-11-06.— Declaration for “Bande-Mataram” Press. 
4.3-07.—Mr. Higginhotham shot at Kustia. 
27-4-07.—-Hindu-Mahomedan riot at Jamalpur mela (Mymen- 
singh). 
20-5-07.—Declaration by Monmohan Ghosh as printer of 
“Navasakte” newspaper ut 48 Greg Street. 
July ‘O7.--Pamphlets “Ranonity’ and “Mukti kone Pathey” 
published. 
Do. -—“ Indian Sociologist” and “ Gaelic American” were 
interdicted under the Sea Customs Act. 
15-7-07.— Declaration of “ Sandhya” at 23 Shibnarain Das’ 
Lane. 
24-7-07,-—Conviction "nder Section 124/A of Bhupendra Dutt 
who was sentenced to one year. 


Aug. ’07.—Prosecution of B. Upadhaya, Haricharan Das and 
Saroda Sen. Upadhaya died and other two ten- 
dered apology. 


27-8-07—Sushil Sen sentenced to 15 stripes for assaulting 
S. 1. Huey. 


2°9.07.--Conviction of Basanta Bhattacharya, Printer of 
Jugantar,—imprisonment to two years. 


[23-9-07.—Conviction of Apurba Bose, printer of “Bande-Mata- 
ram” —-to3 months. Arabinda Ghose was acquitted. 


Nov.’ 07.—Two attempts to wreck Lieutenant-Governor's trains 
between Chandernagore and Mankunda. 


6-12-07.—-L.-G’s train wrecked at Naraingarh. 
26-12-07,—Indian National Congress held at Surat, 
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16-1-08.—Conviction of Baikunta Acharya, printer of Jugantar, 
—to 2 years. 

19-2-08.—Conviction of Manabendra Chatterjea, printer of San- 
dhaya. 


Do. —Convietion of Manmohan Ghose of Navasakti—to 6 
months. 


1. 4.08.—-Swadeshi meeting stopped by Mayor of Chander- 
nagore. 


L1-4-0S.—Bomb thrown at the Mayor’s house at Chandernagore. 


30-4-08.—Muzzaffarpur outrage. Mrs. and Miss Kennedy 
killed. 


2-5-08,-—Profulla Chaki committed suicide at Waint Railway 
Station. 

2--08.----Searches and arrests at 320 Muraripukur Road, 48 

Grey Street, 34/1 Raja Navakrishen Street, 15 Copi 

Mohan Datt’s Lane, 134 Harrisou Road, : 23 Scott's 

Lane, 4/1 Harrison Road, 30/2 Harrison Road. 


4-6-08.— Search and arrest of Dindoyal Bose, 80 College Strect. 
Do. Search of the house of Satteyendra Nath Bose at 
Midnapur. 


4-508, --Confessions of Barindra Ghose, Ullagkar Dutt, Indra 
Rhuson Roy, Upendra Nath Banerjen, rec ured by 
Mr. Burley. 

9-3-O8, —Search and arrest of Narendra Gossain, the approver, 
at Srirampur. 


Do. --Explosion at Indra Nath Nundy's house, 37 College 
Street. 
Do. -—Confession of Narendra Nath Bakshi. 
6-5-08,—Search of the house of Suresh and Satish Ganguly at 
Chandpur. 
Do. Sceoud search at o2 Murartpukur Road. 
7-5-08, -~Thurd do do do. 
8.5-08.— Fourth do do do. 
’ 
Do. Searveh of the house of Subodh Chandra Mallick at 
Bones. 
10-5-O8.-~ Search of the house of Hrishikesh Kanjilal. Chatra, 
Srirampur. 


10-5-98. -Search of the house of Sudhir Kumar Sarkar at 
Khulna. 


11-5-08. —Confession of Sudhir Kumar Sirkar. 
11-5-08,—Confession of Hrishikesh Kanjilal. 


A SHORT HISTORY OF THE CASE. 


During the Vieeroyalty of Lord Curzon 1899—1905 a most 
unpopular administrative measure was carried ont known as the 
Partition of Bengal. It was effected in the teeth of the most 
strenuous opposition not only of the people of Bengal but also 
of the whole Indian people who sympathised with the Bengalis. 
They looked apon the measnre as caleulated to break the soli- 
durity of the great Bengalee nation. All manner of constitu- 
tional agitation was resorted to to bring about its annulment, 
but to no effect. In despair the people resorted to Swadeshi 
agitation and declared Boycott of British goods on 7th August 
1905 to draw the attention of the great Knglish people to their 
legitimate grievances. The newly created Government of East 
Bengal and Assam as well as the Government of India during 
the administrations of Lord Curzon and his successor Lord Minto 
issued circulars and passed lecislative measures and uordinances 
which would have the effect of suppressing the movement. Luw- 
iessness followed repression and a very few of the more ardent 
spirits took to unconstitutional methods. The Criminal Intelligence 
Department (known as the C. I. D.) became very active and directed 
its attention to bringing several offending newspapers before Courts 
of Law. During the whole of 1907 the vernacular Press of Bengal 
came in for a large measure of its attention and several prosecutions 
followed. The C.I.P. had information that there were secret 
socicties which were holding the thread of discontent—but could 
ret no definite information to spot them. In this state of things 
several overt acts followed which brought matters to a head. On 
the night of the 6th Dec. 1907 an attempt was made to hlow up the 
train in which the Lieutenant-Governor of Bengal was at a place 
called Narayangarh in the District of Midnapur. Though some 
coolies working on the line were convicted yet the newspapers 
and other articles found near by made it very jmprobable that the 
work was done by ecoolies. The next iucident was an attempt on 
the life of the Mayor of Chandernagore which took pluce on the 
night of llth April, 1908. The Mayor had stopped u Swadeshi 
meeting from taking pluce. The Police as well as spies were then 
watching some persons in Caleutta and they had their suspicions. 
Matters were however brought to a head by an eccurrence which 
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took place on 30th April 1908 at Mazafferpur. Mr. Kingsford was 
the District Judge there. He had in the previous year incurred 
the displeasure of the secret society by sending several newspaper 
men to jail while he was the Chief Presidency Magistrate in 
Caleutta and by ordering the whipping of a boy named Sushil 
Chandra Sen for a fracas with the Police. In attempting to kill 
Mr. Kingsford, Mrs. und Miss. Kennedy were murdered by a homb 
thrown at their carriage, while they were coming out of the club, by 
an boy named Khudiram Bose. Acting on more definite information 
the Police obtained search warrants and on the early morning of 
2nd May 1908 simultaneously searched several places in and about 
Caleutta. Principal of those places were :— 


(1) 32 Muraripokur Road, Maniktolla. 
(2) 48 Grey Street. 

(3) 33/4 Raja Navakrishen Street. 

(4) 15 Gopimohan Dutt’s Lane. 

(5) 134 Harrison Road. 


32 Muraripukor Road was a garden-house belonging to Aravinda 
Ghosh and his brothers. he property found here included rifles, 
guns, revolvers, « large quantity of ammunition, bombs, detonator, 
picric acid and other explosives, tools, zine, copper, Revolutionary 
literature, ete. The persons urrested there were Barendra Kumar 
Ghosh, UNaskar Dutt, Iidubhuson Rai, Bibbuti Bhuson Sarkar, 
Narendra Nath Buxi, Paresh Chandra Moulik, Kunjo Lal Sah, 
Bijoy Kumar Nay, Sachidra Kuinar Sen, Purna Chandra Sen, 
Hamendra Nath Ghose, Nalinykanta Gupta, Sishir Kumar Ghose 
and Upendra Nath Banerjee, all educated young men belonging 
to respectable families. The search went on here for several days 
and hidden things were also dug out of earth. 


At 45 Grey Street a lavge number of leticrs and documents, 
newspaper articles and cuttings were found. Aravinda Ghose was 
arrested upstairs and Abinash Chandra Bhattacharjee aud Sailendra 
Nath Bose were arrested in the ground-floor. 


At 38/4 Raja Navakrishen Street several bottles containing 
chemicals, tubes, ete. were found and Hem Chandra Das was 
arrested. At a search next day several instruments, file, chisel, 
nails, percussion cap and documents were found. 


At 15 Gopi Mohan Dntt’s Lane several documents were! found 
and its inmates Nirapodo Roy and Kanai Lal Dutt were arrested. 


At 134 Harrison Road several trunks and cane baskets were 
found. Their contents were false beard, loaded cartridges, 
dynamite cartridges, coils of fuse, coil of electric wire, earthen 
bomb moulds, copper bomb shells, pipe, brass cocks, tiittings, an 
iron screw bomb with spikes, 2 bomb with detonating studs, 
hottles of picric acid, nitrate of potash, chemical glycerine, 
Ammonium chloride, 2 empty copper bomb cases, one brass shell 
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bomb, several manuscript plans, 3 live bombs and one partly made 
bomb, glass funnels and bulbs, liquid mercury, carbolic acid, large 
quantity of document etc. [ts inmates, Asoke Chandra Nandy, 
Nagendra Nath Gupta, Dharani Nath Gupta, Bejoy Ratna Sen 
Gupta and Moti Lal Bose were arrested. Din Doyal Bose was 
arrested at Shambazar in the premises of the Tramway Company. 


All these acensed were produced before the Commissioner of 
Police and on the next day Mr. L. Birley, the District Magistrate 
of Alipur (24 Purghannas District) by a written order took up the 


ease himself. 


On the 12th May, another search was going on at Beniachong in 
the [District of Sylhet. A large number of letters and documents, 
some explosive, a note book containing signs of cypher code and 
mstrnction for making dynamite and bomb, maps &c. were found. 
Three brothers named Birendra, Hem and Sushil Sen (the boy 
who was whipped by the orders of Myr. Kingsford) were arrested 
and sent down. 


On the 4th May the house of Narendyva Nath Gossain at 
Serampur was searched and he was arrested and on 10th May, 
Hrishikesh Kanjilal was arrested also at Serampur. Documents 
were found at both the places. On the 10th May, Sudhir Kumar 
Sirear was arrested at his father’s house at Khulna. 


On the 11th May, a house known as Boral's Koti in Deoghar 
was searched and several documents were found. On the 14th 
May at Sagordari in District Jessore one Birendra Nath Ghosh 
was arrested and brought down. 


On the 12th May Krishnajibon Sanyal, a lad of 16, was arrested 
abl his house at Kansat in District Malda and 39 copies of the news- 
paper Jnyanter was found in his house. He was brought down 
to Calcutta. 


On the 26th May (when the preliminary enguiry had already 
commenced) a house called Seal’s Lodge in Jasidhi was searched 
and several documents were recovered. 


Several of the accused persons made detailed confessions and 
statements which were recorded by Mr, Birley. When the latter 
took up the case the pleader for the defence (Babu Bejoy Krishna 
Bose) Fok objection to his going on with the inquiry as he had 
no jurisdiction to withdraw the case from the file of the C. P 
Magistrate and he had recorded confessions after su taking cog- 
nisance and there was no complaint ; the objections were over- 
ruled and Mr. Birley inquired into the case and examined 222 wit- 


nesses and committed the accused to the court of Sessions at Alipur 
on L9th August 1908. 


In the meantime a second batch was being formed by the 
subsequent arrests that took place and the persons thus arrested 
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were—Debabrata Bose, Charu Chundra Roy, Indra Nath Nandy, 
Nikhileshwar Rai Moulik, Bijoy Chandra Bhattacharya, Provas 
Chandra Deb and Balkrishna Hari Kant (a Marhatti). 55 witnesses 
were examined in this case and they were committed to the Conrt of 
Sessions on 14th Sep. to take their trial along with those previous- 
ly committed. 


The trial of both the batches commenced before My. C. P. 
Beavheroft, 1. c. s., Additional Sessions Judge, Alipur ou 19th 
October 1908. Various objections were taken to the form of the 
charges, the joint trial, admissibility of evideuce and other matters. 
Charu Chandra Roy who was a French subject brought from 
Chadranayore on an extradition warrant was ordered to be dis- 
charged on 5th November us Government withdrew from his 
prosecution. Kanai Lal Dutt was in the meantime sentenced to be 
hanged before this trial began for murdering the approver Narendra 
Nath Gossain in the Alipur Jail componnd on 31st August 1908. 


Altogether 200 witnesses were exainined and cross-examined 
at length and then both sides argued the case at great length. The 
court was thus engaged till the 1th April 1909, Ou the 14th 
Apri] the opinion of the Assessors were taken and judgement was 
delivered on the 6th May 1909. 


Accused Barhulra Kumar Ghose und Ullaskar Dutt were 
sentenced to be hanged under sections 121, lZlAgeand 122 LP.C. 
Accused Hem Chandra Das, Upendra Nath Banerjea, Bibhuts 
Bhosan Sarkar, Hrishikesh Kanjilal, Birendra Ohaudra Sen, 
Sudhir Kumar Ghose, Indra Nath Nnndy, Abmash Ch. Bhatta- 
charjya, Satlendra Nath Bose and Lndra Bhusan Roy were seve 
tenced to be transported for life under Sections PLA and 122. 
Poresh Ch. MonJik, Sishir Kumar Ghose, Nirapado Ray were sen- 
tenced tu transportation for 10 years under sections 121 and 122. 
The properties of all these accused were alsu forfeited to Govern- 
ment. Asoke Chandra Nandy. Balkrishna Hari Kaue, Sushil Kumar 
Nen were sentenced to transpurtation for 7? years, Krishi Jibou 
Sanyal was sentenced tu one year’s rigorous imprisonment. The 
rest of the accused, viz. Naliny K. Seu Gupta, Sachindra K. Sen, 
Kunjo Lal Shaha, Bejoy Kumar Nag, Narendra Nath Bukshi, Purua. 
Ch. Sen, Hemendra Nath Ghosh, Aravinda Ghose, Dindayal Bose, 
Birendra Nath Ghose, Vbarani Nath Gupta, Nagendrd’ Nath 
Gupta, Hem Chandra Sen, Debabrata Bose, Niklnleswar Roy 
Monhk, Bijoy Ch. Bhattacharya and Provas Chandra Dev were 
acquitted. 


Thus the enquiry before Mr. Birley occupied 76 days and 
the trial in the Court of Sessions took 131 days. lt will be 
seen hereafter that the appcal in the High Court was heard 
during 47 days and the reference by a Third Judge for 20 
days. The mass of documents filed if counted individually were over 
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four thousands and the materia) articles exhibited, i.¢., bombs, 
tools, revolvers etc. were between three to four hundred. 


A word may be said bere with reference to the marking of 
the Exhibits and their numbers. Those found at 32 Muraripuker 
Road on 2nd May were marked Ex. 1-232, 387--465 and 112k, 
The place was searched again on the 6th, 7th and sth May and 
things found were marked Hx. 253-252. 


Things found at 15 Gopee Mohan Datt’s Lane were exln- 
bited as 373 --386 and 710--716. Those found at 48 Grey 
Street were marked as Ex. 284-819, 1208 and 1209: those fouud 
at 38-4 Raja Navakrishen Street were Kx. 320-320 and articles 
717-734. This place was again searched the next day and Ex. 
330-372 and 1132-113 b were recovered. Things found at Harrison 
fond were Kix. 572-709, 739 and 740. (See List of Exhibits). 


On the 2nd May the following things were also found at the 
following places on search :—(1) At 30/2 Harrison Road Ex. 760- 
764 and 1262 and 1203. The prosecution case was that thir place 
wus a sort of receiving post office for the conspirators. (2) 4 
Harrison Road, a shop ealled Jagantar Pustokaloy, was searched, 
but uothing found, as the case was that shop had been removed 
2 or 3 days before the 2nd May. (3) 23 Scott's lane, where 
Aravinda Ghose lived ap to sth April when he removed to 
4° Grey Street. Nothing was found. (4) Shibpur Engineering 
College, the quarters of Babu Darga Das Dutt, Professor there 
wnd father of Ulashbhar was also seached but nothing was found. 


A search took place at 4 Kajws Lane where one Tara Nath 
Rey Chowdhary used to live. Some letters Hx. 1071-1081 and 
a box of arms and ammunition Kx. J4le were fonnd there. 
Things found at Seals Lodge were marked 767-777 and 1127, 


The two accosed sentenced to be hanged tied thew appeal 
before the Hizh Court on the 13th May 1909 and the rest also did 
the same subsequently. Ou the 9th August the Chief Justice, Sir 
lL. H. Jenkins, Kt. and Mr. Justive Carnduff began hearing the 
appeal and the arguments lasted till the 12th October. Their Lord- 
ships delivered separate judgments. ‘They agreed in acquitting 
B. H. Kane. With regard to 12 others they upheld their convictions 
under sections 121-A only viz. Barindra, Ulaskar, Ll pendra, Hem 
Das, Indra Rai, Sishir, Poresh, Dibhuti, Nirapada, Abinash, Sudhir 
aud Hrishikesh—but the sentences were reduced. Regarding 4 
others, Sailendra, Krishua Jiban, Baren Sen, Sushil Sen and indra 
Nundy the Chief Justice was for acquittal, but Ma. Justice Carn- 
duff for upholding their convictions under section 121A. A 
reference therefore had to be made to Justice Sir Richard Harring- 
ton who heard the case for 20 days from 3rd January 1910 and in 
the und agreeing with the Chief Justice he acguitted Krishua 
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dibon, Sushil and Indra Nundy but upheld the convictions of 
Birendra Sen and Sailendra Bose. 


While fully realising that a History of the Trial is not 
complete unless at least most of the important documents upon 
which the Crown relied are printed in this volume, the author 
refraincd from doing so for very good reasons. Public policy, 
future peace and safety of the country alike demand that the Notes 
on Drill, the formulae for making bombs and explosives, outlines 
of military attacks and bayonet charges and many other allied 
subjects which were noted down with skilfuland masterly hands 
and found at the various places of the conspiracy should not 
go before the public-—though as a historical study they might 
be instructive to the few. For the same reason it was thought 
not expedient to reprint all the venomous articles appearing 
in the Jugantar and Sandhya newspapers and to inflame the 
minds of the impressionable youths over again with them. As 
the most important figure among the accused was Arabinda 
Ghose, one who by his talents and by his high education 
from a long residence of 14 years in England and by his 
position in the country, was looked upon as a prominent leader of the 
Nationalist movement, though he was acquitted by the Trial Judge, 
a brief synopsis of the remarkable address by his counsel Mr C. R, 
Das is given in this book for study as a piece of instructive and 
interesting literature. Full arguments dealing with the most 
intricate points of law and facts both by the Crofn Counsel and 
those engaged hy the defence, before the appeal Bench in the High 
Court are given for close study by all students of Constitutional 
History. 

Besoy Krisuwa Boss, 


Vakul, 
LEADING DATES. 


1903.—Sir Herbert Risley’s Resolution about the proposed 
Partition of Bengal. 


1904-5.—Great agitation against the partition and public meet- 
ings throughout the Province. 


1904.-Newspaper “New India” started by Babu ,Bepin 
Chandra Pal. 
7-8-05.—Boycott of British goods declared at the Calcutta 
Town Hall meeting. 
16-10-05.—Bengal was partitioned, and new Province Fast: 
Bengal and Assam created. 
20-11-05,.—First declaration of “Sandhya” newspaper by Brahma: 
handav Upadhaya as Printer aud Publisher at 
193 Cornwallis Street. 


LEADING UVATES. 7 


Feb. 1906.—Agricultural Conference at Midnapur ; Khudiram Bose 
arrested for circulating “Bande Mataram” pam- 
phlets. 


12-3-06.-—First declaration of “Jugantar” newspaper by Bhupen- 
dra Nath Dutt as printer. 
Apl. 1906.—Sedition Case against Khudiram Bose. 
6-8-06.— First declaration of “Bande Mataram” newspaper by 
Kshettra Mohan Singh as printer. 
Aug. 06.—Chatra Vondar started. 
Sep. 06.—Hem Chandra Das left for France. 
22-10-06.— Declaration by Amar Mukherjea as printer of Bande- 
Mataram at 2/1 Creek Row. 
5-11-06.—Declaration by Bhupendra as printer of “Jugantar” at 
41 Champatala First Lane. 
9-11-06.-- Declaration for “Bande-Mataram” Press. 
4-3-07.—-Mr. Hiyginbotham shot at Kustia. 
27-4-07.--Hindu-Mahomedan riot at Jamalpur mela (Mymen- 
singh). 
20-5-07.—Declaration by Monmohan Ghosh as printer of 
“Navasaki®” newspaper at 48 Grey Street. 


July "07.-Pamphlets “Ranonity” and °Mukli kone Pathey” 
published. 

Do. --“Indian Sactologist™ and “ Gaelic American” were 
interdicted under the Sea Customs Act. 

15-7-07.-—Declaration of “ Sandhya” at 23 Shibnarain Das’ 
Lane. 


24-7-07.-—Conviction under Section 124/A of Bhupendra Dutt 
who was sentenced to one year. 

Aug. °07.—Prosecution of B. Upadhaya, Haricharan Das and 
Saroda Sen. Upadhaya died and other two ten- 
dered apology. 

27-8-07—-Sushil Sen sentenced to 15 stripes for assaulting 
S. I. Huey. 
2-9-07.—Conviction of Basanta Bhattacharya, Printer of 
Jugantar,- ~Imprisonment to two years. 
'23-9-07.,—Conviction of Apurba Bose, printer of “Bande-Mata- 
ram”—to 3 months. Arabinda Ghose was acquitted. 

Nov.’ 07.—-Two attempts to wreck Lientenant-Governor’s trains 
between Chandernagore and Mankunda. 

6-12-07, --L.-G’s train wrecked at Naraingarh. 
26-12-07,—Indian National Congress held at Surat. 
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16-1-08.—Conviction of Baikunta Acharya, printer of Jugantar, 
—-to 2 years. 


19-2-08.—Conviction of Manabendra Chatterjea, printer of San- 


dhaya., 

Do. -—Convietion of Manmohan Ghose of Navasakti—to 6 
months. 

4- 4-06. --Swadeshi mecting stopped by Mayor of Chanuder- 
nacare. 


11-4-08.-—-Bomb thrown at the Mayor's honse at Chandernagore. 
30-4-08.—Muzzaffarpur outage. Mrs. and Miss Kennedy 


kuled. 
2-9-O8.— Profulla Chaki committed suicide at Waini Railway 
Station. 


2-0-08. -Searches and arrests at 32  Muraripukur Road, +8 
Grey Street, 34/1 Raja Navakrishen Street, 15 Gopi 
Mohan Datt’s Lane, 134 Harrison Road, 25 Scott's 
Lane, 4/1 Harrison Road, 30/2 Harrison Road. 
3-9-08.--Search and arrest of Dindoyal Bose, 80 College Street. 
Do, Search of the house of Satteyendra Nath Bose at 
Midnapur. 


4-95-08, —-Confessions of Barindra Ghose, Ullaskar Dott, Lndra 
Bhuson Roy, Upendra Nath Bafferjen, recorded by 
Mr. Birley, 
9-5-Q8. --Search and arrest of Narendra Gossain, the approver, 
at Srirampur. 


Do. ---Iix plosion at Indra Nath Nundv's house, 37 College 
Street. 
Do. —Confession of Narendra Nath Bakshi. 
6-5-08,— Search of the house of Suresh and Satish Ganguly at 
Chandpur. 
Do.  —Second search at 32 Muraripukur Road. 
7-5-08.— Third do do do. 
&.5-08. ~- Fourth do alas do. 
Do. -Nearceh of the house of Sabodh Chandra Malick at 
Benares. 
10-5-O8.-—Search of the house of Hrishikesh Kanjilal, Chatra, 
Srirampur. 


10-5-08.--Search of the house of Sudhir Kumi Sarkar at 
Khulna. 


11-5-O8. —Confession of Sudhir Kamar Airkar. 
11-5-08.—Confession of Hrishikesh Kanjilal. 


LEADING DATES, {) 


11-5-08.—Search of the house of Hemendra, Nath Ghosh, Sagor- 
dari, Jessore. 

12-5-08.—Search of the house of Krishna Jibon Sanyal at 
Kansat, Malda. 

15-5-08.—-Search of the house of Kailesh Sen, Beniachong, 
Sylhet. 

15-5-08.—Confession of Birendra Nath Ghose. 


16-5-08.—Confession of Krishna Jibon Sanyal. 

17-5-08.— First Information of the case put in before Mr. Birley. 

18-5-08.—Preliminary Enquiry began before Mr. Birley, District 
Magistrate of Alipur. 

19-5-08.—-Petition of complaint of the case filed. 

19-5-08. —--Search of No. 4 Raja’s Lane. 


23-0-08.--— do. Bejoy Nag’s house at Khulna. 
23-3-08.— do. Indu Bhusan Sen's house at Srifaltola. 
26-5-08.— do. Kunjolal Saha’s house at Kustia. 
28-5-08.— do. Seal’s Lodye, Rohiny, Buidyanath junction. 
2-6-08.— do. Purna Chandra Sen’s house, Tamlng. 
8-G-OS.-— da. Dehabrata Bose’s house, 55/3 Grey Street. 
23-0-08.-— da. Sarendra Mukerjee’s house at Bankura. 
25-6-08. -- do. Indra Nundy house, 37 College Street. 
Uren a do. Bejoy Bhattacharya’s house, 10/1 Rani San- 
2-7-0. kary Lane. 
3-7-08.— do. Nikhileswar Roy Moulik’s house, Dhamrai, 
Dacea. 


19-8-08.—Commitment of the first batch to Court of Sessions 
by Mr. Burley. 

31-8-08.—Maurder of the approver Narendra Nath Gossain by 
Kanai Lal Dutt in the Presidency Jail. 

14-9-08.--Commitment of the second batch to Court of Sessions 
by Mr. Birley. 

19-10-08.—Trial bevan before Mr. C. P. Beacheroft. the Addt- 
tiona] Sessions Judge, Alipur. 

10,2-09.—Public Prosecuter of Alipur, Babu Ashutosh Biswas 


shot down dead. 
6-8-09.—-Judgment of Sessions Court cciivered. 
9-8-09.—Hearing of Appeal in. the High Court began. 
23-11-09.—-Judgment of the Appellate Court delivered. 
2-1-10.—Hearing of reference commenced before Mr. Justice 
Harrington. 
20-1-10.—Murder of Inspector Huq in the High Court corridor, 


» 


THE PRELIMINARY ENQUIRY. 


See Oe amit UH, 


ride 
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The following First Information Leport was filed by Tuspector 
P, C. Boswas before Mr. L, Birley, District Mayistrate on the 19th May 
1908 :--- 


FIRST INFORMATION REPORT. 


In course of the investigation of the Narayangurh train wreck- 
ing case, Midnapur, which occurred on the morning of the 6th 
Necember last, a clue was obtained of the 
existence of a secret society working with 
its head quarters at various places in Caleutta. The information 
thus received was followed up and a number of officers detailed 
to watch is operations in plain clothes. The following are 
some of the important places where its members used to conspire 
together against the lives of the rulers of the country with a 
view to overawe the Imperialand the Provincial Governments in 
India by means of criminal foree or show of criminal force to 
secure uidependence of their country. 


First Information. 


1. 32 Muraripukur Road (Garden house) which is the joint 
property of Arabinda Ghose, Barindra Ghose and their two brothers 
Monomohan Ghose and Benoy Ghose. 


2. 23 Scott’s Lane where Arabinda Ghose, Barindra Ghose 
wid them friends Abinash Chandra Bhattacharji and Sailendra 
Bose used to mess together. 

3. 8-4 Raja Nava Kissen Street where explosives were 
prepared by accused Hem Chandra Das. 

4. 15 Gopi Mohan Dutt's Lane where some of the explosives 
were stored and manufactured by the members of this society. 


). -* Harrison Road where the “ Yugantar” book shop has 
heen started. 


6. 30-2 Harrison Road where the members of this suciety used 
tu congregate from time tu time mm view of carrying on Gorrespon- 
dence with its other members working or employed at other 
places. 


7. 334 Harrison Road where some cf the explosives and 
ammunitions were stored. 

S. “ Navasakti” Office, 48 Grey Street, where Arabinda Ghose, 
his brother Barindra Ghose and their friends Abinash Chaudra 
Bhattacharjee and Sailendra Bose removed to on the 30th April 
last. 


On the Ist instant information was received of the bomb outrage 


at Mozafferpur necessitating immediate action and warrants were 
taken out for simultaneous house searches in Calcutta. 
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On the 2nd instant at 5 a. u. the searches commeneed at 
different centres and arrests were made with the results noted 
below :—- 


1. At the Muraripukur Road garden centre 18 persons were 
arrested. ‘Their names are :--~ 


Barindra Kumar Ghose 
2 Indu Bhausan Rat of Khulna 
3 Ullaskar Dutt of Tippera 
4 Upendra Nath Banerjee of Chandernagore 
» Shisir Kumar Ghose of Jessore 
6 Nalini Kumar Gupta of Faridpur 
7 Sachindra Kumar Sen of Dacea 
5 Pores Chandra Maulik of Jessure 
§ Kunja Lal Shaha of Nadia 
10 Bejoy Kumar Nav of Khulna 
11 Norendra Nath Bakshi of Rajshahi 
12) Purna Chandra Sen of Midnapur 
15) Wemendra Nath Ghosh of Jessore 
14 Bibbuti Bhusan Sirkar of Nadia 
la Nidht Uri of Cuttack 
16 Panu Uria of Cuttack 
17 Sachindra Nath Chatterjee of Caleutts 
1X Jndu Bhusan Bose of Calcutta. 
The last four have subsequently been released on bail. 
Voluminous correspondence, explosives, guns, rifles, revolvers, 
dynamite and articles used in the muuufacture of explosives 
were recovered from the garden house, from the grounds of the 
house and buried under-ground as per list enclosed. Some of 


the under-ground hiding places were pointed out by the accused 
Barindra Kumar Ghosh. 


2. At 38-4 Raja Nava Kissen Street accused Hem Chandra 
Das was arrested and a quantity of incriminating correspondence 
was seized together with other articles as per list enclosed. 

3. At 15 Gopi Mohan Dutt’s Gane accusod Kanai Lal Dutt 
of Hoogly and Nirapodo Rai of Nadia were arrested with a quantity 
of correspondence and other papers as per list enclosed. 

4. At 30-2 Harrison Roal some papers were found and taken 
possession of vide list enclosed. 

4. At 134 Harrison Road Nogendra Nath Gupta of Dacca, his 
Yrother Nalini Gupta of Dacca, Asoke Chandra Nandy of Comilla, 
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Bejoy Sen Gupta of Burdwan and Motilal Bose of Jessore, were 
arrested with a quantity of bombs, dynamite, cartridges and 
other explosives as per list enclosed. It may be noted that, there 
is evidence to show that these articles were removed to this place 
by the accused Ullaskar Dutt from 15 Gopi Mohan Dutt’s Lane. 
These six persons (including Ullaskar) have been placed under 
trial under Sections 19 (f.) and 20 of Act. XT], of 1878 (Arms 
Act.) 

6. At the “ Navasakti” Office were arrested acensed Arabinda 
Ghose, Abinash Chandra Bhattacharjee and Sailendra Kumar Bose 
of 24-Pereannas. With them was found a quantity of incriminat- 
ing correspondence as per list enclosed. 


On 3-5-08, acensed Din Dayal Bose of 2-4-Perganas was arrested 
at No. 80 College Street where a quantity of correspondence 
was foand and seized as per list enclosed. 


On 5-5-08, accused Narendra Nath Gossain of Serampur, 
Hoogly, was arrested at that place with lots of papers, cartridves, 
buck-shot and caps as per list enclosed. 


On 10-5-08, acensed Sudhir Sirkar of Khulna and Hrishikesh 
Kanjilal of Hooghly were arrested at their homes with some papers 
and correspondence. 


Of the persons thus arrested, the following have confessed. 


1. Upendra Natl Banerjee, to the existence of the secret 
society and his being a member of it. 


2. Barindra Kumar Ghose to the above fact and also to his 
participation in the preparation for derailing ]lis Honor’s special 
between Mankundo and Chandernagore Railway Stations, the 
Narayangarh derailment case in December last, the French Chander- 
nagore Bomb outrage case in April last and to the abetment of the 
Muzafferpur murder case, 01 30-4-08. 

3. Indu Bhnsan Rai to the existence of the secret society and to 
his participation in the French Chandernagore bomb outrage case. 


4. Bibhuti Bhusan Sirkar to the existence of the secret society 
and to his complicity im the preparation for derailing His Honor’s 
special between Chandernagore and Mankundu Railway Stations 
and to pis participation in the Midnapur train wrecking case. 


® Ullaskar Dutt to the existence of the secret society, to 
his complicity in the attempt at derailing His Honor’s special near 
Chandernagore Railway Station at.or about the last Dewali, 
preparation for the same during the last winter between Chander- 
nagore and Mankundu Railway Stations and to the abetment of 
the Narayangarh train wrecking case, the French Chandernagore 
bomb outrage case and the Mozafferpur murder case. 


6, Noren Gossian to the existence of the secret society and his 
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participation in the attempt at wrecking His Honov’s special near 
Chandernagore Railway Station at or about the last Dewali and 
to his complicity in the French Chandernagore bomb outrage 
case. 

7. Hrishikesh Kanjilal to his being a» member of the secret 
society and his participation in the attempt at wrecking His Honor’s 
special near Chandernagore Railway Station. 


8. Sudhir Kumar Sirkar to his being a member of the 
secret soricty. 


From the «bove it will appear that altogether five cases occurred 
as the outcome of the conspiracy of this socicty. These cases 
are :— 

1. Attempt at wrecking His Honor’s special train between 
Manknndu and Chandernagore Railway Stations at or about the 
last Dewali. Accused Ulaskar Dutt, Urishikesh Kanjilal and 
Noren Gossain who took part in it, are under arrest. They have 
all confessed to their participation in it. 


2. Preparation for blowmeg up His Honor’s spocial between 
Mankandu and Chandernagore Railway Stations during the last 
winter. Aceused Barindra Kumar Ghose, Bibhuti Bhushan Sirkar 
and Ullashkar Dutt who were concerned in it and have confessed 
10 their share of the job, are ander arrest. 


3. Attempt at wreeking His Honor’s special near Narayangarh 
Railway Station in Midnapur on 6-12-07. Acensed Barindra 
Kumar Ghose, Bibhuti Bhusan Sirkar and Profulla Chaki who 
actually laid the »mime and acensed Ullaskar Dutt who manu- 
factured it, are under arrest, excepting Profulla who committed 
suicide after the Mozafferpur murder case. 


4. The French Chandernagore bomb outrage case on 1]-4-08. 
In it were concerned Barindra Kumar Ghose, Narendra Gossain, 
Indu Bhusan Rai who have all confessed. The bomb used in this 
case was the handiwork of accused Hem Chandra Das and Ullaskar 
Dutt of whom the latter has confessed. There were two other 
persons of French Chandernagore conccrned in this case. 


0. Mozafferpur murdcr case on 30-4-08. The bomb made 
use of in this case was the handiwork of Hem Ch. Pas and 
Ullaskar Dutt. Ullas has confessed to this fact. This plot was 
organised by arcused Barindra Kumar Ghose who bas confessed to 
his complicity in the crime. Of the two persons actually con- 
eernod in the murder of Mrs. and Mias, Kennedy, namely Khudhi- 
ram of Midnapur and Profulla Chaki of Bogra, the former has 
been arrested and confessed, and the latter committed suicide when 
an attempt of arresting him was being made. 


On 12-5-08, Kristo Jiban Sanyal of Maldah and on 14-5-08, 
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Birendra Nath Ghose of Jessore were arrested. Both of them 
confessed to being members of the secret society. 


On 13-5-08, accused Soroj Kumar Mazumdar of Jessore was 
arrested. He has since been enlarged on bail. 


In consideration of the facts already disclosed, I submit this 
First Information Report, charging the members of this Secret 
Society under Sections 143, 145, 150, 157, 121, 121-A, 122, 123 and 
1241. P. C. 


Sd. Purna Chandra Biswas, 
Inspector of Police, 
C. I. 1., Bengal. 
17-5-08. 


Along with the first Information Report the following com- 
Biehl plaint together with the sanction required by 
ie ca Section 196 Cr. P. Code were also filed :— 


Purna Chandra Biswas, Inspector of Police, 
C. I. D., Bengal on solemn affirmation. 


Sanction has been given to me by the Government of Bengal 
(the sanction Ex. 1 is here tendered by the prosecution) to prose- 
cute certain persons under Sections 121-A, 122, 123, 124 1. P. C. 


I now complain against— 
1 Barendra Kumar Ghose 
9 Indu Bhusan Rai 
3 Ullaskar Dutt 
4 Upendra Nath Banerji 
® Sishir Kumar Ghose 
6 Nalini Kumar Gupta 
¢ Sachindra Kumar Sen 
8 Poresh Chandra Manlik 
9 Kunja Lal Saha 
10 Bijoy Kumar Nae 
11 Narendra Nath Buxi 
12. Purna Chandra Sen 
13. Hemendra Nath Ghose 
14 Bibhuti Bhushan Sarkar 
15 Nirapada Rai 
16 Kanai Lal Dutt 
17 Hem Chandra Das 
18 Arabinda Ghose 
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19 Abinash Chandra Bhattacharji 
20 Sailendra Nath Bose 
21 Dindayal Bose 
22, Narendra Nath Gossain 
23 Sadhir Kumar Sarkar 
24 Krista Jiban Sanyal 
25 Hrishikesh Kanjilal 
26 Birendra Nath Ghose 
27 Dharani Nath Gupta 
28 Novendra Nath Gupta 
29 Asoke Chandra Nandi 
30 Moti Lal Ghose 
31 Bijoy Ratan Sen Gupta 
32 Susil Kumar Sen 
33 Khudi Ram Bose 

Accused 1 ta 14 were arrested on May 2 at 32 Muraripukur 
Road, and arms, ammunition, explosives were found there. 

Accused 15 and 16 were arrested at 16 Gopi Mohan Dutt’s 
lane on May 2, 1908, correspondence was found there, 1 do not 
know what sort, accused 17 Hem Chandra Das was urrested 
at 38-4 Raja Naba Krista St. ; letters and other things were found 
there. 

Accused 18, 18 and 20 were arrested at the * Navasakti” 
Office, letters were found there. 

Accused 21 was arrested at Shambazar Tram Depot on May 
3, 1908, 

Accused 22 was arrested at Serampore on May 5. 

Accused 23 was arrested at Khulna on May 10, 

Accused 24 was arrested at Kanshat, Dist. Maldah on May 12. 

Accused 25 was arrested at Chatra, 1 do not remember the 
date. 

Accused 26 was arrested in Jessore District. 

Accused 27 to 31 were arrested at 134 Harrison Road on May 2, 
1908, there were found three bombs and dynamite and other ex- 
plosives. 


Accused 32 has been arrested recently at Sylhet, a telegram has 
been sent for him. 


Accused 33 was arrested at Waini on May 1, and is at Mozaffer- 
pur under trial for murdering 2 English ladies, 
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These people are all accused of organizing a gang for the 
purpose of waging war against the Government by means of 


criminal force. 
(Sd.) L. Birley, 
19-5-05. 


SANCTION. 


(1) Whereas it has been made to appear to His Honor the 
Lieutenant-Governor of Bengal that there is reason to believe that 
during a period commencing from about the 
16th October 1905 to date at Manicktolla 
(32, Muraripukur Road), Caleutta and other places, the following 
persons have committed offences punishable under sections 121A., 
122, 123 and 124 of the Indian Penal Code, Babu Purna Chandra 
Biswas, Inspector of Police, Criminal Investigation Department, 
Bengal is hereby ordered and authorized by His Honor the Lieute- 
nant-Governor of Bengal under the provisions of Section 196 of 
the Code of Criminul Procedure to prefer complaint against and 
to prosecute these persons, namely :-— 


1. Tarindra Kumar Ghose, son of K. D. Ghose of 32, Marari- 
pukur Road, 


2. Indu Bhusan Rai, son of Tarak Nath Rai of Sriphaltola, 
Khulna, 


3. Ullaskar Dutt, son of Dwijadas Dutt of Kalikanchha, 
Brahmanbheria, Trppera, 


4. Upendra Nath Banerjee, son of Roma Nath Banerjee, of 
Gondalpara, Fr. Chandarnagore, 


Sanction. 


5, Shisir Kumar Ghose, son of Tarini Ghose of Sagordari, 
Keshabpur, Jessore, 
6. Nalini Kumar Gupta, sou of Rajani Kumar Gupta of 
Harowa, Faridpur, 
7. Sachindra Kumar Sen, sen of Debendra Nath Sen of 
Sonarang, Munshiganj, Dacea, 
S. Poresh Chandra Moulik, son of Jadav Chandra Moulik of 
Rainagar, Magura, Jessore, 
9, Kunja Lall Shaha, son of Ram Lal] Shaha of Mozampur, 
Kushtea, Nadia, 
10. Bejoy Kumar Nag, son of Bepin Behari Nag of Basaha- 
hati, Bagerhat, Khulna, 
11. Norendra Nath Bakshi, son of Umesh Chandra Bakshi of 
Mathpur, P. S., Mohadevpur, Rajshahi, 
12. Purna Chandra Sen, son of Jogindra Nath Sen of Chand- 
pur, Daspur, Midnapur. 
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13. Hamendra Nath Ghose, son’ of Rai Charan Ghose of 
Sagordari Keshabpur, Jessore, 


14. Bhibhuti Bhushan Sircar, son of Saroda Sircar of Sutra- 
garh, Santipur, Nadia, 


15. Nirapodo Rai, son of Rajani Kanta Rai of Baghachra, 
Santipur, Nadia, 

16. Kanai Lal Dutt, son of Chuni La] Dutt, Tantipara, Seram- 
pur, Hooghly, 

17. Hem Chandra Das, son of Khettra Mohan Das of Radhia- 
nagore, Narayangarh, Midnapur, 

18. Arabinda Ghose, son of K. D. Ghose of 48, Grey Street. 
(Navasakti Office), 

19. Abinash Chandra Bhattacharjee, son of Umacharan 
Bhattacharjee of Arbellia, Badnria, 24-Parganas. 

20. Sailendra Nath Bose, son of Kedar Nath Bose of Arbellia, 
Baduria, 24-Parganas, 

21. Nogendra Nath Gupta, son of Girija Prosauna Gupta of 
Bidgaon, Munshiganj, Dacca, 

22. Dharani Nath Gupta, son of Girija Prosauna Gupta of 
Bidyaon, Munshiganj, Dacca, 

23. Asoke Chandra Nandy, son of Mohendra Chandra Nandy 
of Kalikanchha, Brahmanberia, Comilla, 


24. Bejoy Ratna Sen Gupta, son of Gopal Chandra, Sen Gupta 
of Satgoria, Purbesthah, Burdwan, 


25. Moti lal Bose, son of Poresh Nath Bese of Simuria, 
Narail, Jessore, 

26. Din Dayal Bosc, son of Kedar Nath Bose of Arbellia, 
Baduria, 24-Parganas, 

27. Norendra Nath Gossain, son of Debendra Nath Gossain 
of Serampur, Hooghly, 

28. Sudhir Kumar Sirkar, son of Prosanna Kumar Sirkar, 
Civil Hospital Assistant, Khulna, 

29. Kristo Jibun Sannyal, son of Kali Kristo Sannyal of Kan- 
sat, P. O. Kansat, Maldah, 


30. Hrishikesh Kanjilal, son of Amar Nath Kanjilal of Chatra 
Serampur, Hooghly, 


31. Birendra Nath Ghose, son of Trailokhya Nath Ghose of 
Sagordari, Keshabpur, Jessore, 
32. Khudiram Bose, (under arrest in Mozafferpur), 


33. Susil Kumar Sen, son of Kailas Chandra Sen of Benia- 
chang, P. 5. Beniachang, Sylhet, 
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for the said offences under Sections 121A, 122, 128, 124 of the 
Indian Penal Code, or under any other Section of the said Code 
which may be found to be applicable to the case. 


By order of His Honor the Lieutenant Governor of Bengal. 


(Sd.) Kk. A, GAIT. 
17th May 1908. Chief Secretary to the Government of Bengal. 


(2) Whereas it has been made to appear to His Honor the Lieu- 
tenant-Governor of Bengal that there is reason to believe that 
during a period commencing from about the 16th October 1905 to 
date at Manicktola (32, Muraripukur Road), Caleutta and other 
places the following persous have committed offences punishable 
under Sections 121A, 122, 123 and 12h of the Indian Penal Code 
Babu Purna Chandra Biswas, Luspector of Police, Criminal Inves- 
‘ization Department, Bengal, is hereby ordered and authorized by 
His Honor the Lieutenant-Governor of Bengal under the provi- 
sion of Seetion 196 of the Code of Criminal Procedure to prefer 
complaint against and 1o prosecute these persons, namely :— 


1. Birendra Chandra Sen, son of Kailas Chandra Seu of 
Baniachang, P. 8. Baniachang, Sylhet, 


2. Hem Kumar Sen, son of Kailas Chandra Sen of Baniachang, 
P. 8. Baniachang, Sylhet, 
for the said offences under Sections 121A, 122, 123 and 12-4 of the 
ludian Penal Code or under any other Section of the said Code 
which may be found to be applicable to the case. 


By order of Tis Honor the Licutenant-Governor of Bengal. 
, (Sd.) MH. A. GAIT. 
Chief Secretary to the Government of Bengal. 
23rd May L908. 


From the 4th May to the 19th May 1908 the accused persons 
were brought before the ‘district Magistrate from time to time 
as they were arrested for the purpose of their confessions and 
statements being recorded. The aceused Sushil Chandra Sen 
was broueht in custody on the 20th May and his brothers 
Birendra Chandra Sen and Hem Chandra Sen were brought down 
to Calcutta and placed on their trial along with the others on the 
Ht June, The confessions of those who confessed are given 

elow :-— 


STATEMENT OF BARINDRA GHOSE. 


The statement of Barindra Kumar Ghose, aged about 28 years, 
made before me, L. Birley, Magistrate of the first class at Alipore 
on the 4th day of May 1908 in the English 
Language . My name is Barindra 
Kumar Ghose. My father’s name is Doctor Krishnadhan Ghose. 


Confessions. 
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I am by caste Kayast, and by occupation formerly contributor 
to Jugantar. I was born at Croydon in England. My home is 
at Mauza , Thana District 

. I reside at 32, Moraripukur Road, Maniktolla. 


Q. Do you wish to make a statement before me ? 
A. Yes. 


Q. Do you understand that your statement being made before 
a Magistrate will be admissible in evidence against you? 


A. Yes, 


Q. Is your statement being made voluntarily or has any pressure 
been put upon you to make 1t ? 


A, No. 1t is quite voluntary. 
Q. Will you tell me what you have to say ? 
A. Whatever I had to say I have said ina written statement. 


Q. Have you any objection to making that statement to me 
here ? 


A. Shall I begin from the very beginning? 
Q. Yes. 


A. In my statement T shall be a little vague about time because 
it is difficult to remember dates. I passed my Entrance Bxamin- 
ation from the Deoghur School. 


(. At what age did you come to India? 


A. When I was one year old. After passing the Entrance 
Examination | went to Dacca where my brother Manmohan Ghose 
was Professor and I read up to the First Arts there. After that | 
gave up my studies and went to Baroda where my brother Arabinda 
Ghose was a Professor in the Gaekwar’s College. There I devoted 
myself to the study of History and Political Literature. After 
being there for a year J] came back to Bengal with the idea of preach- 
ing the cause of independence as a Political Missionary. 1 moved 
about from District to District and started gymnasiums. There yo ung 
men were brought together to learn physical exercises and study 
politics. I went on preaching the cause of independence for nearly 
two years. By that time | had been through almost all the Districts 
of Bengal, I got tired of it and went back to Baroda and studied 
for one year. J then returned to Bengal convinced that a purely 
political propaganda would not do for the country and that people 
must be trained up spiritually to face dangers. 1 had an idea of 
starting a religions institution. By that time the Swadeshi aud 
Boycott agitation had begun. 1 thought of taking men under 
my own instruction to teach them and so [ began to collect this 
band which has been urrested. With my friend Abinash Bhatta- 
charjya (now under arrest) and Bhupendra Nath Dutta (now in 
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jail) I started the Jugantar paper. We managed it for nearly 14 
years and then gave it over to the present managers. After I gave 
it up I took again to the recruiting. I collected altogether 14 or 15 
young men from about the beginning of 1907 untilnow. 1 educated 
the boys in religious books and politics. We are always thinking 
of a far off revolution and wished to be ready for it, so we were 
collecting weapons in small quantities. Altogether I have collected 
11 revolvers, 4 rifles and 1 gun. Among other young men who 
came to be admitted to our circle was Ullaskar Dutt; I don’t 
remember exactly when but about the beginning of this year. He 
said that he wanted to come among us and be useful as he had 
learnt the preparation of explosives. He had a small laboratory in 
his house without his father’s knowledge and he experimented there. 
I never saw it, he told me of it. With his help we began preparing 
explosives in small quantities in the garden house at 32 Moraripukur 
Road. [Ln the meantime another friend of ours Hem Chandra 
Das of Kundrui in Midnapore District after I think selling part of 
his property went to Paris to learn mechanics and if possible 
explosives. 


Q. When did he go? 

A. Approximately in the middle of 1907. 
Q. When did he return ? 

A. Three or four months ago. 


when he came back to join Ullaskar Dutt in preparing 
explosives and bombs. 


Q. Where did ho do it ? 


A. At 38-4 Raja Nabakrishna’s Strect, Calcutta, and at a house 
which he had rented in Bagh Bazar rez. 15 Gopi Mohan Dutta’s 
Street. 


About 5 or 6 months ago that is after press prosecution became 
numerous we began to think of using explosives; and wherever we 
went for money we were encouraged to use explosives, Thinking 
that to be the voice of the nation we submitted and began serious 
proparations. The first attompt which we made was in French 
Chandernagore when the Lieutenant-Governor was going to 
Ranchi. Ullaskar Dutt went to Chandernagore with a small 
dynamite mine and some fuse and detonators and tried to place 
it on the line just before the special came, he was disturbed at the 
first place where he began by people coming out of their houses. 
He tried another place and could not place it properly and the 
special came and he hurriedly dropt 2 or 3 cartridges and went 
away, there was a futile explosion. 


Q. What is your authority for this statement ? 


A. Isent him. I, Ullaskar and Upendranath Banerji used to do 
these things in consultation. I heard the account from Ullaskar. 
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When the Lieutenant-Governor was comiug back from Cuttack 
two others started with a similar object 772z., Profulla Chandra 
Chaki of Bogra and Bibhuty Bhusan Sarkar (of Santipur I believe) 
T went with them. We thought he would come back wa 
Asansol. We went to Chandernagore. 


Q. What had you with you ? 

A, A mine and fuse. 

We waited but he did not come that way. 
Q. Did you lay the mine? 

A. Yes. 

Q. Where? 


A. Between Chandernagore and Mankundu Stations. As he did 
not come we picked it up and brought it away; we enquired at 
Chandernagore Station and we were told that the Lieutenant- 
Governor was not coming that way. 


The third time we went on a similar errand to Kharagpur. 
Q. Who went ? 


A. The same 3,1, Profulla and Bibhuti. We left the train at 
Kharagpur at 10 a.m. Ju the afternoon we went by train to 
Narayangarah where we waited on the road which is parallel to the 
Railway line. When it was dark we went to tfe Railway line and 
waited till 9 pw. We waited at a spot abont « mile from Narayan- 
varah on the Kharagpur side. Here I shall give minute details 
because innocent people have been punished for this offence. We 
had with us a mine made of 6 lbs. of dynamite charged in a thick 
iron vessel with a lid at the top. The lid had a hold in the centre. 
We had 4 fuse made of picric compound and powder was placed 
in a paper tuhe; we used a leaden pipe in case it should get choked 
by ballast. While we were placing the mine the leaden pipe was 
found too long so we cut a piece off and threw it down there. We 
had a dark lantern with candles. We had various things wrapped 
up in paper and we had copies of the Hnglishnan and of the Bande 
Matnuram ; we also left them behind. They had stains of picric acid 
on them because the fuse was wrapped up in them. We hada card 
board shoe box which we left behind. We put cotton in the card 
board box and then fuse and then cotton over it. We left 
the pieces of cotton behind. We ate sweets there near some bushes 
below the line: we left some sal leaves with the remnants of the food. 
We placed the mine there and between 11 and 12 at night 1 alone 
went hack to Narayangarah and went by the last down passenger 
to Calcutta. I left behind the two boys and they placed the fuse 
on the line when the special came. They {said they were about 13 
miles away when the explosion took place. We took no assistance 
from any cooly or any one else. 
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After that there was a bomb outrage at Chandernagore. Hem 
Chunder Dass prepared the bom). Indu Bhusan Rai of Jessore 
and Lt and Narendra Nath Gossami of Serampore went to Chander- 
nagore together : we left the train at Mankundu Station at sunset. 
We went straight to Chandernagore Strand and waited till 10 p. ™. 
We did not see the Mayor that night. We went and stayed the 
night under a tree near the Station and the next morning Indra 
aud Narendra went to Scrampore to Narendra’s place. Naren is 
the sou of Nando Jal Gossami, Zemindar. 


I returned to Calcutta. Wo went to Chandernagore again 
the same evening. 


T left the train there and Indra and Naren left at Mankundn. 
We met in the Strand and Indra undertook to throw the bomb, 
He went to the window of the dining room where the Mayor was 
dining with his wife: that was on the ground floor in a bye lane. 
He threw the bomb through the window gratings. We three 
went to Telinipara Ghat and crossed the river to Shamnagar and 
thence to Caleutta. The bomb did not work; we came tu the 
conelusion that the picric acid was bad. 1 was at a little distance 
when Indra threw it. 


There is one more incident, that at Mozafferpore and 
[ shall explain it. Profalla Chandra Chaki insisted on going with 
i bomb to Mozafferpore to du away with Mr. Kingsford because 
he had tried the cases agaist the Nationalist papers. The people 
in the country demanded his death. 

Hem Chandra and Ullaskar prepared the bomb at 15 Gopi 
Mohun Dutt’s Lane, it was made of dynamite put in a tin case 
with a wooden handle. Upendranath and T consented to Profulla 
voing, and Hem Chandra recommended Khudi Ram Bose of 
Midnapore, he was also allowed to go. 1 gave them two revolvers 
because they wanted te kill themselves if they were caught. 
Khudi Ram Bose was an outsider. He did not know of the 
garden house or of 15, Gopi Mohun Dutt’s Lane. He was staying 
with Hem Chandra Das. [ tovk Profulla from the garden 
house, No. 32. Muraripukur Rowl to 15 Gopi Mohun Dutt’s 
Liane and there he packed the bomb ina canvas bag and revolver 
with it. 

Q. Where did you get the revolvers ¥ 

A. I do not wish to say. 


1 took Profulla to Hem’s place and left him with Khudi 
Ram. I was told that they started the same might. 


Q. When were you arrested ? 
A. The day before yesterday early in the morning. 
(). Where ? 

4 
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At 32 Muraripukur Road. 
Whio else was there ? 
Ullaskar Dutt. 

Upendra Nath Baner)). 
Tndra Bhusan Rai. 
Bibhuti Bhusan Sarkar. 
Pares Chandra Manilik. 
Nalini Kanta Gupta. 
Knnjo Lal Saha. 
Sachindra Nath Sen. 


Purna Chandra Sen. 


> OP 


Hemendra Nath Ghose 
Sisir Knmar Ghose 
Bijoy Chandra Nag and others 
(). What were they doing there ¥ 
A. They ave being instructed by me and Upendranath in 
religions and politieal hooks. 
Q. Do they live there ? 
A. Yes they were staying there with us. 
Q. How was this household supported ¥ 
A. 1 collected money from different people for supporting 


them. The object was to teach them and sent out missionaries and 
for this anarchicad work. 


Q. What did the Police tind ? 

A. hey found the weapons which T have mentioned and a 
quantity of dynamite and some bottles of nitric acid, sulphuric acid 
and picrie acid. These things were buried in tio iron tanks in 
the ground and im an earthen pot. 

The police found one and T pointed out the other two, There is 
one other thing which L can’t tell you, zzz., the supporter’s names. 

Q. Are any people ont now on similar errands ? 

A. No. 

Y also want to say that we are not responsible for shooting Mr. 
Allen nor for the Kustia shooting case. 

(). Have you planned to destroy any one else ? 


A. No, We have discussed destroying the Viceroy and the 
Commander-in-Chief but the plans took no practical form. We 
never believed that political murder will bring independence. 


te 
~] 
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Q. Then why do you do it ? 


A. We beheve the people wanted it. 
(sd.) [.. Binley, 
45-08, 


Please take «clown my motive for disclosing these facts. 
Our party was divided as to propriety of disclosing these facts. 
Some thought they would deny everything and take the conse- 
quences mt 1 persuaded them all to give written and oval 
statements io Tuspector Ramsaday Mukerji because 1 believe 
that as this band was found out, it was best not to do any 
other work iv the country, and becanse we ought to save the 
mnocent. 

(sd.) 1. Birley. 
4-5-0. 
(Sd.) Daurindra Komar Ghose, 
(Signature of the accused. } 


} believe that the confession was voluntarily made. Tf was 
laken jn my presence and hearing and was read over to the person 
miuking it, and admitted hy him to he correct, and it contams a full 
aud true account of the statement made by him. 

(Sd.) a Birley. 
(Signature of Magistrate. ) 


The statement was rec ore! in open Court between 3 and o p.m. 
The acensed was euarded by 2 constables of the Bengal Police and 
not by the Calentta Police Constables who brought him. No other 
Police Officer was in Court, 

(sd.j 1. Dirlev. 
4.5.08, 


The statement of Bibuuti Bhusao Sarcar, weed abont 20 years, 
made hefure me L. Bir ley, Magistrate of the 
Ist class at Alipore on the Ath day of May 
L908, in the Bengali laneuace. 


My name is Bibuuty Bhusan Sarkar. My father’s uname ts 
Saradt Prasad Sarkar. [ aim by caste Kayst, and by occupation 
reading, living in Morarijpukuy Garden. My home is at Mouza 
Santipur, Sutragarh, Thana Santipur, District Nadia, 1 reside at 
02 Muraripokur Road, Maniktolla. 


Bibhuti’s Confession. 


| wish to make a statement. | nndersiand that J am before 
i Mavistrate and that what J say wu be evidence against me. No 
one lias compelled me to say auything. 

T have been living at Muraripukur garden house since the time 
when the L. G, was returning from Cuttack and there was a plot to 
put a bomb on the line. What I know about that occurrence is 
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that I dug a hole in the line by the side of bridge: at that 
time Prafulla Chaki was with me. Barendra, Prafulla and I all 
went to Chandernagore, but the L. G. did not come by the KE. I. R. 
line. We waited from 4 p. m. till morning and then took the mine 
wway because the L. G. did not come. We had only made a 
hole and not put the mine in it. 


After that when the L. G. had gone to Cuttuck, Prafulla and | 
weut by the Puri passenger and left the train at Benapur about 
2-30 pM. [From Benapur we walked in the dircction of Narayan- 
garh to look for a place to place a bomb. 


After going 4 miles we found a good place ; we went to a place 
by the side of the road under a tree. After 9 tm. Profulla and 
1 went out to make a hole by the line and by 2-30 a.m. made it 
ready and walked to Khargpur and returned to Caleutta by the 
Bombay mail. On the day when the L. G. was expected | and 
Barendra and Prafulla w:th «a mine and lead pipe which Baren 
produced, went to Khargpur im the Asansol passenger. We went 
on by the Puri passenger to Narayangarh and then to the place 
where the hole was. The L. G. did not come that day. We 
returned with the mine to Khargpur ; Prafulla and T waited at the 
waiting room and Barendra returncd to Caleutta. The next 
day Baren came to usat Khargpur with an Laglishiman newspaper. 
From the paper we saw that the L. G. would come next duy ; next 
day we went by the Puri passenger arriviug at Naryaugarh 
at 4 ra, At 8 p.m, we went to the hole and at 11%. x. put the mine 
in the hole aud Baren Babu returned at midnight to Calcutta by 
the Puri passenger. 

Prafulla and I stayed till 2-55 a. a. and at 2-30 4. uM. we 
had placed the fdse on the line. We walked away towards 
Khargpur. After going two miles we heard the explosion of 
the mine. 

{ did this hecause the Maliamadans opposed the Hindus at 
Jamalpur and Comilla and 1 learnt that it was doue on behalf 
of the English. 

(Sd.) WL. Burley. 
4-35-08, 

The statement of Ullaskar Dutt, aged about 22 years, made 
before me L. Birley Magistrate of the Ist class at Alipore, on 
the 4th day of May 1908, in the Mnglish language. 

My name is Ullaskar Dutt. My father's name is Dwija Das 
Dutta. 1am by caste Boidyo, and by occupation covkeeper. My 
home is at Manza Kalikancha, Thana Brahmanberia, District 
Tippera. T reside at Sibpur P. S. Sthpur, District Howrah. 

Q. Do you wish to make a statement to me ” 


A. Yes. 
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Do you understand that the statement which you will 
make before me being made before a Magistrate will be admissible 
as evidence against you. 


A. Yes. 

Q. Is the statement made on account of any pressure being 
brought to bear upon yon ¢ 

A. No. T should like to make the same stutement as the 
written statement which I have viven to the Police. 

Q. Have you objection to making a statement orally to me ? 

A. No. 

Q. What is your story ? 

A. L hal known Barendra Kumar Ghosh for 4 or 5 years and 
‘or 10 months ago L joined his Socicty. 

Q. What are the circumstances under which you joined ? 

A. Wt had been announced in the Jugantar that a Secret 
Society would he started and I had a natural inclination to join so 
J got introduced by Barendra. 

() What used you to do when you joined the Society ? 

A. J] used to prepare explosives. 

Q. When did you learn this ? 

A. Before 7 joined. 

Q. How? 

A. ] made « private laboratory of my own and tricd experi- 
ments with small qnantities. 

Q). Were you taught ? 

A. No. 

Q. What partienlar occurrences save you any information to 
give about ? 

A. T was present at a futile attempt at train wrecking at 
Chaudernagore. | went myself alon: and I took a mine made out 
of au iron cylinder with dynamite in it. 7 could uot set it 
properly, because the train came up very quickly and | could not 
arrange it. 

Q. For whom the mine was intended ? 

A. For Sir Andrew Fraser’s special train. 

Q. Who made that mine ? 

A. I myself. 


After that was the Khargpur affair. T did not gv to that 
Baren, Bibhnti and Profulla Chandra Chaki went. They took 
another mine. 
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Q. Who made it ? 
A. I made it. 
(J. Where ? 


A. Ina house in Goabagan iu a lane of which I forget the name. 
We hired the house, perhaps Baren Babu hired it. 


Q. What was the mine like ? 


A. Tt was m a cast trou cylinder; il contained 5 Ibs. of 
dynamite. There was fuse made of picric acid and clorate of 
potash. 


Q. Did you make any explusives for use on any other particular 
occasion P 


A. No. 

Q. Where were yon arrested ¢ 

A. At 32 Moraripukur Road. 

Q. How long had you been there ? 


A. Lused to go there for 2 or 5 days ata time and had been 
in the habit of doing so for about 8 or 10 months. 


Q. What used to take place there ? 


A. We had a religious and moral training class for new 
comers. Tusod to read the Upanishad (a saeyed book) there. | 
used also to prepare and experiment with explosives. 


Q. Did any one else prepare and experiment with explosives ? 


A. Not there. Hem Chunder Das, who recently came from 
Kranee used to prepare explosives and bombs at his own place and 
al Gopi Mohun Dutt’s Lane. 


Q. Have you anything else to say ? 
A. If you question me T ean say. 
Q. Do you know anything about tle Mozafferpore outrage ? 


A. Yes. Lt know that Protulla Chandra Chakt: and Khadiram 
Bose went out for that purpose. 1 know because I was at Gopi 
Mohun Dutt’s Lane, when they started about a week ago im the 
evening. 


Q. What did they take with them ¥ 

A, A bomh. 

Q). How did they take itt 

A. Ina canvas bag belonging to us and to uo body tn particular. 
Q. Do you know who made the bomb ? 


A. I heard that Hem made it but 1 was not there when he made 
it, 
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Q. Who are the leaders of the Society ? 


A. There is no recoguised Ieader, but Barin Bahu acts as a 
leader. 


Q. Who are the members ? 


A. Baren, I, Hem Chandra Das, Upendranath Banerji, Indra 
Bhusan Rai, Profulla Chandra Chaki, Bibhuty Bhusan Sarkar ; 
these are the actual workers: there are others who were new 
comers and used to be in the garden but have not been taken into 
eonfidence. 


Q. You say you made the mine for the Khargprr affair. To 
whom did you give it? 
A. I'v Barin Babu: he took it from the house at Goahagan. 
(Sd). L. Birley. 
45-08, 
{ wish to add that the objeet of my confession ix that innocent 
persons shall not suffer, 
(Sd.) UTlaskar Dutt, 
(Signature of the aeensed). 
(Sd). L. Birley. 


(Signature of the Mavistrate). 


The statement of Indra Bhusan Rai, aged about 18 years, 
made hefore me f, Birley, Magistrate of the Ist class at Alipore 
on the 4th day of May 1908, in the English langnage. 


My name is Indra Bhusan Rai. My father’s name is Tarak 
Nath Rai To am by caste Kavast and by occupation Talukdar. 
My home is at Mouza sriphaltolla, Thana Khulna, District 
Khulna. 1 reside at 32 Moraripukur Road, Maniktolla. 


Q. Do you wish to make a stater-ent ? 
A. Yes. | have already made one. 


(J. Do you wish to make it to me, a Magistrate, knowing that 
if can be used as evidence against you ? 


A. Yes IT understand. 

Q. Has any one nut pressure to you to make 2 statement * 
A. No. 

Q. What have you to say ? 


A. 1 have been living at 52 Moraripukur Road for a month and 
& half studying Gita’and preparing shells. 


Q. Under what circumstances did von first go there ? 
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A. I met Baren Babu 13) months ago in College Square: I knew 
his name before. He told me there was a Secret Society and said 
he could allow me to join if I wished. 


Q. Did he say what its object was ? 


A. No. I knew already that its object was to make India free 
from the Foreign Yoke, and to establish a better Government. 


Q. Where were you cducated P 


A. I was taught at the Azeecara High School in Khulna 
District and in 1907 March I failed in the Entrance Hxamination. 
After that [ was at home for 2 months and then 1 wandered about. 
[ left home beeause my father wanted me to marry aud | wished 
to live a life of Brahmochari. 


At Barin Babu’s invitation 1 joined the Society and went to 
live at 32 Moraripukur Road. A few days after 1 went there I 
bevan to prepare shells with Barin Babu, Bibhuti Sircar and 
Prafulla Chaki. 


Q. Was anything done with these shells ? 


A. Yes. I have thrown a bomb in Chandernagore at the 
Mayor. [ went with Barin Babu and a Serampore man whose 
name Ido not know. J threw a bomb at 9 p.m. into the room 
where the Mayor was taking his food with his wife. The bomb 
did not burst. Tran away after T had thrown it. We three met 
together in the Strand Road and Barin Bab showed me_ the 
Mayor’s house and then we 8 went near the Mayor's house and 
Barin and the Serampore man went into a lane. 


Q. Did you take part in any other occurrence 7? 

A. No. " 

(). Have you anything else to say ? 

A. The main object of my sacrificing my life is to set examples 
In the country. 

Q. Who taught you these ideas ? 

A. T got them from studying histories viz. Anandonuath of 
Bankim Babu, and Russian Revolutionary History. 

(Sd.) L. Birley. 
4th May, 1908. 


The statement of Upendra Nath Banerji, aged about 29 years, 
made before me LL. Birley, Magistrate of the . 
Ist class at Alipore on the 4th day of May 
1905 in the English language. 

Q. Do you wish to make a statement to me ? 

A. Yes, 


Upen’s Confession. 
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Do you understand that if you make a statement to me, 
a Magistrate, the statement will be admissible as evidence against 
you. 


A. Yea. 

Q. Has any pressure been used to get you to make a statement ¥ 
A. No. 

(). What have you to say ? 


A. I passed the F. A. Mxamination from Dnupleix College, 
Chandernagore in 1898. 1 studied in the Medica] College Caleutta 
for 2 years and [| gave up my studies through failure of health for 
) year and then joined the Duff College of Caleutta where I studied 
for about 2 years and then joined the Adwacta Asram in Mayahati, 
Almora, for studying Hindu Philosuphy aud Yoru. After being 
there nearly 2 years [ went home and was engaged as Assistant 
Head Master in the Garbati High School, British Chandernagore. 
[ stuck to the post for vearly 1, years and was then 2nd master in 
the Bhadreswar Enghtsh School for about a year. With a view to 
serve my country | gave up this post and jomed the Bande 
Mataram staff as an assistant editor. | had that post for nearlv 
wyear, at this time | was a recular contributor to the Jugantur. 


In order to carry ont our work systematically 1 thought it 
necessary to found a sort of religious political society whieh would 
devote itself wholly to the cause of Lndian regeneration but as | 
thought that the people of India would not be made to do any work 
except through reheiou t wanted the help of some Sadhas, | wander - 
ed about India looking for Sadhus but could’t find any. Failing 
Nudhus | fell back upon school boys and collected them to give them 
religions moral and political education. Barindra Ghose had began 
to collect youths and in September last I joined him. Since then | 
bave been mainly engaged in teaching the boys about the state 
of our country and the need of independence and that the only way 
left us is to tight for independence and to start secret societies 
in different parts of the country to propagate ideas and collect arms 
and rise in rebellion wheu the time shal] be ripe. IT knew that 
Barindra, UNaskar and Hem were engaged in manufacturing bombs 
with a view to do away with the lives of those Government officials 
who by repressive measures hampered our work o/z. the Lieutenant- 
Governor and Mr. Kingsford. 

Barindra, told me before he started that he was going to 
try to wreck the Lieutenant-Governor’s train at Khargpur : when 
he came back he said he had laid the sine. Bibhuti and Profulla 
went with him. J kuow this because Barindra told me. He told 
me they had reported to him that it had been snecessful and they 
had heard a loud explosion. 


Q. Do you know anything about the Mozafferpore outrage ? 
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A. I heard from Barindra about a fortnight ago that Profulla 
and Khudiram would be sent to Mozafferpore to take Mr. Kings- 
ford’s life. 

Q. What did you say when you heard this ? 

A. I said nothing because I was not in charge of that depart- 
ment, but in charge of the education of the boys. 

Q. Was Profulla under your instructions ? 

A. No. I used to teach the new recruits. I have made this 
statement because we agreed to tell the truth if arrested so that 
the innocent might not suffer, and that our successors may use 
greater caution. 

(Sd.) L. Birley. 
4-5-08. 


re rete ee ee 


The statement of accused aged about 18 years, made before 
Sad eet cit me L. Birley, Magistrate of the Ist Class, at 
aoe eee Alipore on the 11th day of May 1908, in the 


English language. 
Q. Do you wish to make a statement to me? 
A. Yes. 


Do you understand that ] am a Magistrate and @hat any- 
e . ° ° € 
thing which you say to me can be used as evidence against you ¢ 


A. Yes. 

Q. Has any pressure Feen used to induce yon to make a 
statement ? 

A. No. 

Q. Where were you at School ¥ 

A. Iwasa pupil at the Khulna Zilla School until nearly 2 years 


Q. Why did you leave 


A. For 2 reasons, first because of the Swadeshi agitation, and 
secondly because J failed in 2 subjects in a School Examination. 


Q. What did you do then ? 


A. My father sent me to Saheheange to my brother Narendra 
Kumar Sircar, who was assistant Jailor at Bhagalpur. My father 
wished me either to get employment or continue my stv fies. | 
had no mind to learn at the Calentia University or to get an 
official employment. I[ therefore left my brother after about 
15 days and went to Calentta and became acquainted with Bari- tra 
Kumar Chose. 


Q. When was that ? 
A. Abont a year and a half ago. 
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Q. How did you make his acquaintance Y 

A. I met him at the Jugantar Office where I used to get the 
Jugantar newspaper: the office is at 41 Champatola Ist Lane. 
T aysisted at publishing the newspaper. 


Q. Who were managing it then ? 


A. Abinash Chandra Bhattacharjee was Manager and there 
were also helping in the office Upendra Nath Banerjee, Barindra 
Kumar Ghose, Dindayal and Sailendra Ghose. Dindayal was only 
living there: he was employed by the Tramways Co. 

Q. How long did you help in the office ? 


A. I lived there one month. I took no pay. Upendra pave 
me some books and J bought others on his recommendation: he 
instructed me to read them. 

Q. What books ? 

A. “The works of Majini’, “Garibaldi”, “Desherkatha” b 
Sakaram Ganesh Deoskar, Bankim Babu’s works, Bhudeb Babu’s 
works (he was Director of Public Instruction), U ponishod, Gita. 
After heing at the Jugantar office one month I went to Khulna and 
read these books there. J spent most of my time at Khulna and 
occasionally came to Maniktola and used to stay for 7 or 38 days at 
a time in the Garden house of Barindra. I first got to know the 
garden house while | was in the Juyantur office. Barindra took me 
there saying that there was a mission for religion and self-abnega- 
tion and political purposes. 

(. Who used to live at the Garden house ? 

A. Upendranath Banerjee who used to teach me from the 
hooks named above. These also used to be there Barindra, Sishir 
Kumar Ghose, Bejoy Kumar Nag, there were muvy others who 
used to come sometimes for a day at a time or a few hours. 
1 cannot remember their names. 

Q. What were the political purposes of the mission ? 

A. To serye the motherland and to serve the people. 


Q. When did you last leave the Maniktolla Garden 
House ? 

A. Nearly 2 months ago, since when I have been at Khulna, 
reading. : 

Q. How do you support yourself ? 

A. I was supported by my father who is a Government 
Hospital Assistant. 

Q. Have you anything else to say ? 

A. I intended to teach illiterate people religion, 


Q. How was the mission supported P 
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A. Barindra had a lot of money. 
(Sd.) L. Birley. 
11-5-08. 


The statement of accused Birendra Nath Ghose, aged about 173 
years made before ine 1. Birley, Magistrate of the Ist class at 
Alipore on the 15th day of May 1908, ix: the English language 

Q. Do you wish to make a statement to me ? 


A. Yes. 


Q. Do you understand that Tam a Magistrate and that if you 
make a statemeut to me it can be used as evidence against yon ? 


A. Yes. 

Q. Have the police ill-treated you in order to get you to make 
a statement ? 

A. No. 

Q. What is your history * 

A. My father is a small landowner: J have + brothers 72. 
Satyendra Nath Ghosh, Dhirendra Nath, Sailendra Nath and 
Jitendra Nath. 

Q@. Are any of the peuple who have heen arrested related to 
you ¢ 

A. Hemendra Kumar «nd Sishir Kumar are the sons of my 
father’s consin. Arahindo Ghose is the son-in-law of my cousin 
Bhupal Chandra Rose. 

(). Where were you educated 7 

A. At Dibrugarh, which TU left m= October 1907. Then | 
went to Shillong to stay at the house of Bhupal Chandra Bose. 
Assistant Director of Land Reeords and Agriculture in Eastern 
Bengal. I went there with my nephew Sodhir Kumar Basu. 
[ stayed till December and then went to Khulna to study at the 
National School. t stayed in Khalna with my covsin Hemanto 
Kumar Mazumdar who was a teacher im the school. He was 
transferred to dessure National School about the end of December. 
After he left [ stayed with Jatish Chandra Ghosh, a pleader at. 
Khulna who is a distant relation of mine. 1 did not join the 
xchoul because [ could not get a permanent place to stay after 
Hemanto left. I went to my home in January. At the beginning 
of February I came to Calcutta with the mother of Jatish Chandra 
Ghose on the occasion of the Ardhodya Jog. In Calcutta, 1 stayed 
at 7 Hugul Kuria Lane, the house of Sirish Chandra Mozumdar, 
a relative of Jatish, and also at 46 Harrison Road with my brother 
Dhirendra Nath Ghose, who is a student at the Ripon College. 
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Thence I returned home and came back to Calcutta after a few 
days. 


Q. Why did you return to Calcutta ? 


A. I wanted to study in the National College at Bowbazar 
Street, Calcutta, but 1 conld not get a room in any mess. I met 
Indra Bhusun Ray at Khulna in December: he used to visit 
Khulna, his home being near there, he used to associate with the 
students at Khulna. | met him again in February when I came to 
Calcutta. [ was then staying at 46 Harrison Road. J met Indra 
Bhushan Ray in the road near 46 Harrison Road and he told 
me that there was an Asrum in a garden at Manicktolla, where 
feta and other Indian Philosophy was taught by Upendra Nath 
Banerjee. As J] had a religious turn of mind I went with him to 
that garden. 


Q. When was that ¥ 

A. At the beginning of March, 

QQ. What tine of dav did you go there 
A. About 2p, v. 

(). What did you tind there ¥ 


A. J found some boys and young men there and talked with 
Upendra Nath Banerjee. He told me to read Gita and other hocks 
and asked me to visit the garden occasionally and te read there. 
I rotarned to 46 Harrison Road und went there again after about 
a week. f then stopped at the garden till the middle of March, 
I stayed day and night for oor Gdays. | was told that it was an 
Asram and that there was «a regular class of Gita and other 
philosophieal books. Upe: dra Nath Banerji was the teacher. 

W). Who else was living there ? 

A. Barindra Kumar Ghose, Bibhuty Bhusau Sivear, Cllaskar 
Dutt, Lidra Bliusan Ray. Sachindra Kumar Sen, De joy Sumar Nag 
and one or two more whose names [do uot know. 


Sachindra, Bejoy Kumar Nag and T regularly read Gita and the 
others studied privately. 


1 left the garden about the middle of Mareh and retumed to +5 
Harrison Road. | went home again. | came hack again to 46 
Harrison Road aud went to Deoghur with Dhirendra, ms brother ; 
that was about April 7th. LU stayed till May 9 or 10: L then went 
hame on May 13 and was arrested on May Lf in the morning, 


Q. On how many occasions did you stay at the garden ¥ 


A. For about a week [ went there daily and returned at night 
{9 46 Harrison Road ; and for about a week 1 stayed there day and 
weht. 


Q. Do vou know what the object of the Society there was ? 
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A. I was given some hints that after one year's complete 
religious training I should have to serve my country. 


Q. How serve vour country ? 

In any way in which Upendra Nath might deseribe ; he told us 
that after a year’s training we should be employed in work but did 
not say what kind of work but 1 was given to understand that 
I was to sacrifice my life and other secular concerns and do nothing 
except serve the country. 

Q. Do you know what else was going on at the garden ? 


A. No. 
(Sd.) L. Birley. 


15-5-08, 


—- Cammaantad 


The statement of accused Rishikesh Kanjilal aged ahout 29 
years, made before me [. Birley, Magistrate of the Lst class at 
Alipore, on the Ith day of May 1908 in the English language. 


Q. Do you wish to make a statement to me ? 


A. Yes. 
Do you understand that I ama Magistrate and that your 
statement will be admissable as evideuce against you P 


A. Yes. 

Q. Hasany pressure been put upen you tu get you to make a 
statement ¢ 

A. No. 

Q. What is your statement 


A. 1 passed the Kntrance Examination from the Baranagar 
Victoria School and I. A. from the General Assembly’s Instita- 
tion in Caleutta. [ went in forthe B. A. Examination from the 
Duff College and failed. While | was at the Dalf Collece 1 be- 
came acquainted with Upendra Nath Banerjee of Chandernagore 
who became my friend. When we were in the 4th year class we 
thought of renounciug this workland leading the lives of sanndyas 
sis. Upen left College and went to Mayabati in Almora ; after 
the examination I went to Benares and stayed with my brother 
and studied Hindu philosophy aud Yora. 1 was abont a year at 
Henares and then I went to Mayabati and found my old friend 
Upendra Nath Banerjee there and J beeame acquainted with Ram 
Chandra Prabhu of Madras. 1 studied there Eastern and Wester 
philosophy and so did my friends. When there was an earth- 
quake at Kangra valley Upen was sent to help the distressed. 
From there he went to Chandernagorc, and when Lord Uurzon 
trampled over the prayers and protests of the pedple and parti- 
tioned Bengal I decided to return to Bengal to serve the cause of 
my country instead of shutting myself up. I was convinced that 
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we must get freedom and that it was a sin not to stand against the 
tyranny and oppression of the Government. I therefore came to 
Hardwar and preached Swadeshi among the Sadhus and induced 
some of them to do the same. I was there a fortnight and then 
came to Benares. There I received a letter from Upen and came 
tu Gondalpara in Chandernagore. There Upen showed me a few 
copies of the Yugantur and | studied them and I decided that we 
muat secure the political independence of our country, and I asked 
Upen to enguire in the Yugauntur office whether there was really 
such organization to free our country from the foreign yoke in 
Calcutta. That day | went to Chatra and | resolved to get u post 
in the education department so that ] might preach to young boys 
the idea that it was by ceaseless hypocrisy and everlasting dupli- 
city the English had conquered our country ; and 1 got a post in 
Bhadreswar High Hnelish School. Four or & months after [ heard 
from Upen that there was really a secret society at Calcutta under 
the leadership of Barindra Kumar Ghose, and he told me that he 
would join it soon. He was then also a teacher in the Bhadreswar 
Kinglish School. T then gut a post at the Baidyabati School and 
Upen was appointed as assistant editor on the Bande Mataram staff. 


Last hot weather I] went to the Jugantar Office at 20 Champa- 
tolla Lane and 1 was introduced to Barindra by Upendra and there- 
after | hecame friends with Barindra. He asked me to see him 
now and then. | returned home and afterwards I saw him at 24 
Goubagan Lane and J used to go tu the Moraripukur Gurden House. 
[ went there 4 or 5 times. 

Q. What was going on there * 

A. Qn one oeeasion when I was there Barin told me that 
Upen was looking out for suitable place to establish an “Asram” 
for imparting religious and political education to boys. On one 
occasion when [ was at 24 Gow Bagan Lane | saw Barin, Ullaskar 
and another boy whose name | forget, they were ready to start for 
Chandernagore. I asked them whet they would do and they told 
me that they were going to blow up the Lieutenant Governor's 
train. While we were talking Narendra Nath Goswami of Seram- 
pore came there. We five went to Howrah Station and thence by 
train in the evening towards Chandernagore. Barin asked Naren 
and me to help Ullaskar and the other boy by conducting them 
safely to Chatra. Naren aud [ alighted at Serampore and after 
sunset hired a carriage and went to Chandernayore. We left the 
carriage just opposite the Church and walked to Chandernagore 
Railway Station. There he waited 2 hours but did not find Ullas- 
kar and the boy. But when we saw the Lieutenant Governor's 
Special passing safely we heard only 2 reports like those of crack- 
ers between Mankundu and Chandernagore Railway Station. We 
waited there half an hour more, but findin that Ullaskar and the 
boy did not come we went home. 
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After the Khargpur incident I saw Barin and he told me that 
he, Profulla Chaki and others went to Khargpur and laid the mine. 


On another occasion T was at the Moraripukur Road Garden 
Honse and there 1 saw Upen. We had a conversation about our 
organization and Upen told me that bombs were being prepared, 
| asked who prepared them and where they were kept but Upen 
told me that [ should know the whole thing when I beeame a per- 
manent lodver in the garden house and he asked me to join them 
shortly. L had been ve 3 Scott’s Lane on one occasion and there 
T found Upen, Rarin, Abinash Chandra Bhattacharji and a boy of 
(Ttterpara who had come to take Arabinda Ghose to Utterpara for 
a lecture. Arabinda was in the house upstairs. 7 say this because 
Barin told me and I also saw him eame down and vet into « carri- 
age. That night Baren took me to 78 Russa Road Bhawanipur 
and Upen accompanied us. 1 found there 4 and 5 boys whose 
names [ did not enquire. Upen told Barin and me that the Mayor 
of Chandernagore prevented a public meeting being held and that 
he should be “wught a lesson. [| stopped there for the might and 
[ saw Ulaskar Dutt there. Next day 1 came home and 2 days 
after Narendra Nath Goswami of Serampore and a boy came to my 
house at Chatra and told me that they would go to kill the Mayor 
of Chandernagore that night and asked me to provide lodging ‘for 
the boy at night j in my house. he boy did not retura to my house 
that night. ‘After that I did not cume to Calentta because I have 
had dysentery. | do not know about the Kingsford affair or the 
Allen shooting case, nor jiave E had any conversation with 
members of the Society about those affairs. 

Q. Are you a member of the Society 7 

A. J was not a registered member but ] was to join them soon. 
| saw three revolvers when we went to Chandernagore. T was 
told by either Upen or Barin that Ullaskar was one of the bomb 
makers. 

(Sd.) TL. Birley. 
11-5-08. 


English Translation cf the statement of accused Norendra Nath 
Goswami made on 9-5-08 before Mr. L. Birley, District: Magistrate, 
Alipore. 


Q. Do you want to say anything before me ? 


A. Yes. 


Q. Do you understand that [ am a Magistrate and whatever 
you will say hefure me may be taken as evidence ugainst you. 


A. Yes. 
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(). Has anv one taught you anything by foree. 
A. No. 
Q. Whatdo you want to say fF 


A. When the Government at the {ime of the Partition 
refnsed to listen to our petition, we tried to have “ Swaraj” 
(Self-Government). | made the acqnaintance of Barin about 2 
years ago. My heart was touched by reading the “ Jugautar”’ 
paper. After the conviction of Bhapendra Nath Dutt, I tried to 
raise subscription to conduct the paper. | came to be acquainted 
with Hem Chandra Das, Upendra Nath Banerjee and Ulaskar 
Dntt. 


Q. What did you do with them. 


A. | didu’t stay with them but held conversation with them 
on the subject of “ Sawraj.” 


Q. How was this Socicty maintained. 


A. | do not know. Barin was the head. He knows every - 
thing. 


Q). Did you do anything in particular. 


A. T did. Barin came to me on the day next previons to the 
Bomb explosion in the Mayor's house, and asked me to see dim 
in the Maniktollah Garden the following day. Barin went awav. 
f followed hin the next day. From = the warden J, Barin and 
another boy went to Hem Das’s honse at Yor 3opow. IT don't 
know the name of the boy. From there we started at oa 
The boy was with us. He had a bag with him with three 
revolvers and a bomb, We came to Howrall by tram car and 
thenee went to Chandernagore. There we seated ourselves by the 
side of the Ganges. T nee others joined us there from Chander- 
nagore. [do not know them, Bar'n ordered one of them to lonk 
up what the Mayor was doing then. He returned without any 
information. Nothing happened that day. We stayed that day in 
a house in Chandernagore. | had never been to the place before 
this and de not know “the way well, When we went to the house 
there was ioiman there then. We three staved there that night, 
At about bin the night we came to Chandernuagore Station leaving 
var things there. | and the lad got into the same train and came 
down to Serampur, Barin went on tu Caleutta. [ and the lad 
went to my house. At about 5-35 pv. M. we got a carriage and went 
to Manknidn and then to Chandernagore. On reaching the Ghat 
we saw Barin with the three boys and the bag. Barin ordered 
one of the boys to see what the Mayor was doing. The bov 
returning said that the Mayor had sat to his meal. | then 
went towards the Mayor's house with the boy who had come 
with ns from Caleutta and another boy. We (1.e.. | and the hoy 


) 
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from Calcutta and another boy of Chandernagore) had each a 
revolyer in our hands. The boy who had come with us from 
Calcutta had also a. bomb with him. Barin and the two others 
followed us at great distance. When 1 was 50 yds. off from the 
Mayor's house the boy ran up and threw the bomb into the 
house through the window. There was a sound then like that of 
Pataka and we three fled away to the side of the Ganges and came 
to Shamnagore in a ferry boat. We joined Barin on the Ganges 
side. At Shamnagore we took a carringe and came to Maniktolla 
garden. The next day in the morning J] went to Serampur. 


Q. Why did yon do this ? 
A. My blood became heated on reading the Jagantar paper ; that 
is, MY mind underwent a change. 


(Sd.) 1. Birley, 
5-5-08, 


The statement of accused Kristo Jiban Sanyal, aged about 
17 years. Made before me L. Birley, Mavistrate of the Ist 
class at Alipore on the 16th day of Mav 1908, 


Q. Do von wish to make any statement to me + 


A. Yes. 


Q. You know that whatever statement you will make hefore 
me will be evidence against vou. Lama Magistrate. 


A. Yes. 

Q. Has the Polire oppressed you i anv way 2 
A. No, 

Q. What statement will you make ¥ 


A. lused to study (or read) tn the Rajshahi Collegiate School 
np to September 1906. The Lieutenant-Governor went to see the 
sthool in the month of duly and about 135 students did not zo to 
school, heeause we did not want to make Saalam to ee Saheb, 
Yor this reason four students were expelled namely, 1, Norendyra 
Buxi, Girija Kanto. Mukutmani and Anantalal Roy. 


Q. What happened after that F 


A. J went to study in the Rungpur National School. 1 was a 
student there from the month of Aughran (November and 
December) till the month of Joisto, (May and June). From there 
I went home. I read about the Giridih National Sehuol in the 
** Nabasakti”. On hearing this I wrote a letter to Noren Buxi as 
to whether he should study there. He consented. I went to 
study at Giridih. Naren went a week later, We studied there 
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from the munth of Sraban (July and August) till the month of 
Aswin (October and November). After that we went home during 
the Poojah Vacation. After the vacation we again went to study 
at Giridih. We studied there up to the mouth of Baisak (April 
and May). After appearing at the cxamination ] wrote to Poresh 
Chandra Mallick that 1] was going to Caleutta. 1 made the acquain- 
tance of Paresh at Rungpur. After writing the Ictter 1 came to 
Calentta with Naren Buxi and on arrival there T stayed at a mess 
in 44,3, Harrison Road for about 2 or 8 hours. Paresh Chandra 
Mallick came there. {f and Naren went with him to the Manik- 
tollah Garden. | stayed there for 15 days and used to remam 
there day and night. 


(). Who were there ? 
A, Upendra Nath Banerjee. 


Barindra, Nath Ghose. 
Narendra Nath Bux. 


Bibhuti 

Tudro. - These persons always remaimed 
Sachen. \ there, Others staved there 
Paresh. necasionally. 


Cas Dutt. 
Profulla Chaki. 

(Q). What was taking place there ¥ 

A. Barin Ghose used to read Gita to me and Upeu Buanerjee 
used to read Upanishad to me. Barty also used to read about the 
Russo-Japanese War. Ullas Dutt delivered lectures regardins 
explosives ou 2 days. 

Q. How many of yoru were present when Ullas delivercd 
lectures about explosives. 

AL AH those who were then stavime at the Garden were 
present, 

(What was the object of these persous F 

A. To tearm Cate and Upanishad and fou che streneth and 
evod of the country. 

(). Did you see anything mn the garden ? 

A. DT sauw a love gun inside the roont. 

Q. When you were staying there, did any oue leave the place 
to do any work ? 

A. Profulle Chaki went ont with Bariu Four days after 
they left ] wenthome. We went with Nirmal one day to Bhowani- 
pore. He went to engage a house there for our men. A house 
was available, but was not cneaged. 

(Sd.) 1. Birley, 
16-5-0b. 
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Ou the 23rd June the accused Narendra Nath Gossain was 
tendered pardon under Section 337 Cr. P. Code. He having accept- 
ed it, was discharged under Sec. 209 Cr. P. C. but detained i 
enstody and was examined as a witness for the Crown. Altogether 
Y92 witnesses were examined hy the Grown from the 19th May 
ty Loth August. 

When the inquiry was drawing to w close the following orders 
were passed by the District Magistrate ou Lith August 1908. 

Kixamined witness No, 222. No more witnesses present. At this 
stage Gounscl for the prosecution irforms me that he has eertain 
other evidence which he desires tu produce at the trial The evidence 
referred to is of two kinds (1) translations of correspondence, books 
and reports and explanations of manuscript plans already admitted 
mn evidence and tiles of the Juyanlar, Novasakt/, Bande Mataram 
and Saudya Newspaper. (2) New evidence including evidence of 
searches of houses of certain of the accused who were sent up after 
this tria] heeun but are not yet before me, and evidence as to the 
history of certain presses, and of the Baude Matarai and Seqauutias 
being printed at the Saudya Office. Ut is proposed that if satisfied 
with the evidence | should commit the accused without recording 
this further evidence, With reeard to the Ist kind of evidence 
J hold that there is no objection to committing the accused without 
first taking this evidence, and Counsel for the defence ben asked 
whether the defence objects dues not express any opinion. There 
will be delay in obtamnne if and the evidence has ax a matter 
of fact been already < admitted ; with regard to the 2nd kind 
evidence L hold that suffie.ent evidence ras already been given 
before me to justify commitment of the accused and To wish to 
commit them without further delay. The higher Court) will then 
decide whether this further evidence ts to be admitted. Connsel 
for the prosecution being satistied with this FL oshall not record 
farther evidence before commitment. Connsel addressed the Court 
with reference to the charge and has asked me to consider the 
propriety of charging accused Barindra for abetment of murder. 
This question having been raised | postpone asking him to answer 
the question as to whether he claims to be tried as a Kuropeau 
British subject. Le will be asked to answer after he is informed 
of the charge. This is explained to him. T shall require some 
days to go through the evidence further. The accused are asked 
whether they wish to make any further statements evidence havine 
been tnken after their examination. None of them wish to make 
further statement. Pustponed to August 19th. If lam not ready 
then J will give previous notice. 

(Sd.) L. B 


19-38-08. | have iuformed Barindra Kumar Ghose that he will 
he tried for abetment of murder and explained that if he claims his 
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rights as a European British subject he will be tried by the High 
Court and if not, he will be tried by the Sessions Court. ‘He Sys he 
oe not elaim the right. Accused 2, 3, 4, 5, 6, 7, & 9, 10, 11, 1z 

», ld, 15, 16, 17, 18, 19, 20, 21, 23, 24, 4, 25, 26, 27, 28, 29, 32, 35, and 
a charge antler Sections 121, 121A wn 123 1. P. C. and com- 
nutted fur trial by the Court of Sessions. 


The accused declined to cite any defenee witnesses. | have 
explained to them that under Section 271, C. PL C. they are 
required to give a list of them witnesses at once but that they will 
he allowed till to-morrow to do it. 


(Sd.) L. Binley. 


26-8-U8, An application has been made tome to-day ou behalf of 
Lhe prosecution asking me to commit Banudra Kumar Ghose andes 
Sec. 121, V2TA & 125 7. PLC. along with the 50 aecused already 
ecomnutted, At the tune when the question of comnutting him 
for abetment of murder was tirst mused, | stated that WoT did 
eommit him for that offence Po should not also commit hin 
for ihe offeuces ander Chapter Vi. PT have again given the most 
careful cousideration to the question and Totind no reason for 
altering any deeision., UG is imo amy option desirable that when 
evidence is) offered of a convincing nature which shows thet. 
a man has committed specific offences, he should first he tried for 
eommutting such offences in pr eference to trying him mi connection 
with a coneral COUSPIFACy. The principal involved im this ease 1s 
the same as that which is apphed in the conmuon case of a gang ot 
thieves or dacoits: if there is detinite evidence of an tidividual 
heing walty toa specifie theft ov dacotty heis teed for that offence 
in preference to beng tied with the gang. This is no bar to his 
heaing tried with the vane when he bas first been tried for the 
specific ofeuee, but wis vet the custom to trv him for both at the 
sume time. Sindlarly my this case } hold that any person against 
whom there is evidence dikely to secure conviction that he has com- 
mitted a serious offence should Arst be tried for that offence. This 
inno bar to his being sabsequently dmed for the general conspiracy. 
If there were other weeused who could be tried for specific indivi- 
dual acts | would commit them for trial for such acts, but there are 
not. Of the five overt acts three were committed in’ French 
territory, for these offences the accused cannot be tried here sim the 
Narayavgarh case there is no evidence independent of confessions 
and approver which directly implicates any of the acensed. In the 
Mozaufferpur case Barindra Kumar (those is the only miu against 
whom there is such evidenve as is likely to secure conviction. 
I therefore decide that it i$ proper that Barindra should tiyst be 
tried for this individual offence. Vf after he has been se tried it is 
desired to try him also with veference tu the conspiracy. there 
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is nothing to prevent him from being so tried. 1 decline now 
tv commit him for trial under Section 121, 121A and 123 I. P. C. 


(Sd.) L. Birley. 


2-9-08, The High Court have ordered me either to discharge 
Barindra Kumar Ghosh or to commit him for trial under See. 121, 
L2LA and 1283.1. P.C. The evidence against him is stronger than 
that against any of the other accused. { shall therefore commit 
him for trial. 

I have informed lim that fo am going to charge him under 
Sections L121, 121A, and 123 7. P.C. and asked him whether he 
intends to claim his right asa Huvopean British subject. We save 
he does not wish to claim his rights. He ischarzed under Sec, 121, 
TTA, and 12d. PLC. and comunitted for trial by the Court of 
Sessions. 


CSd.) la. Birles 


THE SECOND BATCH. 


When these aeeused persous were committed to take ther trial 
hefore the Court of Sessions several other persons who had sabse- 
quently been arrested were formed into a second bateh and the 
preliminary euqairy into thei case was made by the learned [Dis- 
trict Magistrate. These per:-ons were- - 


1. Debo Brata Bose 

2. Indra Nath Nandi 

3. Nikihleswar Ray Mollik 

lL. dotindra Nath Banerjee 

do. Bejoy Chandra Bhattacharjee 
6 Bal Krishna Jha Kane 

7 Provash Chandra Deb 

®, Charu Chandra Roy 

9, Hari das Dass. 


Complaiut was preferred against them and Government sane 
Lion was pub in and altogether 55 witnesses were examined by the 
Government. Charges were framed avainst all, except 4,8,9, fwho 
were discharged), under sections 121, 121A and 123 i. P.C. 
and they were committed on 14th September 1908, to take their 
trial before the Court of Sessions along with the other accused 
persons already committed by the same Magistrate. 
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The charges as drawn up by Mr. L. Birley were as follows :— 


J, L. Birley, District Magistrate of 24-Pereunnahs, hereby 
chargo yon accused 2, 3, 4, 5 Dy 6, 7,8, 9,10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 233, O4, 25, 26, G, 27, Be, 29, 32, 33, 34 (names on 
paper attached). 


First. That you on or about the 12 months preceding May, 
15, 1908 at various places in Reugal, ineluding 32, Muraripukur 
Road, Maniktolah, which is in) my jurisdiction did wage war 
avainst the King, attempted to wage war against the King, and 
abetted the waging of war against the King, ‘and thereby ceommit- 
ted an offence punishable under section 121 of the Penal Code, 
wd within the cognisance of the Court of Sessious. 


Secondly, ‘That you, on or about the 12 months preceding 
May 15, 1908 at varions places in’ Bengal, ineluding 52, Murari- 
pukur Road, Maniktolah, did conspire to wage war against the 
King, and to deprive the King of the Sovereignty of British India 
and did conspire to over-awe by criminal foree the Government of 
lidia and the Local Government of Bengal and thereby committed 
an offence punishable under Section 121 A of the Indian Penal 
Code, and within the ecountsanee of the Court of Sessions, 


Thirdly, That you. on or about the 12 months ee May 
Lh, 1908 at various plices im Beneal melnding 32, Muraripukur 
Road, Maniktolah, did by Weal omissions conceal the existence ot 
« desien to wage wir against the Kine. tntending aud knowing 
that hy such conecalment you would faeilitate the waging of such 
war and thereby committed an offence punishable under Section 
123 of the Indian Penal Code and within the cognisanee of the 
Conrt of Sessious. 


And T hereby divect that vou be tried by the said Court on the 
said charges. 


RIRLEY. 
Dated 19th August. 190%. District Magistrate, 
J4-Perennnahs, 


Names of aceused charoed nider Sees. 127. L2LA, and 123 


TPG. 


2. Indra Bhusan Roy. 3. Ullaskar Dutt. 
4. Upendra Nath Banerjee. », Sishir Kumar Ghose. 
6. Nalini Kumar = Sarkar 7. Sachindra Kumar Sen, 
Gupta. 
&, Paresh Chandra Mauhik. 9, Kunja Lal Sel. 
10. Bejoy Kumar Nag. 1. Narendra Nath Bakshi. 
12, Purna Chander Sen. 13. Hemendra Nath Ghose, 


14. Bibhnti Bhusan Sarkar, 15. Nirapada Rai. 


s 


lo. 
Ls, 


2(), 
23. 
2). 
27. 
2, 


ye, 


ALLPORT 


Kanar Lal Dutt. 
Avabinda (these. 


Sailendra Nath Bose. 


Sudhir Kumar Sarkar. 


Hrishikesh Kanjilal. 
Dharani Nath Gupta. 
Asok Chandra Nandi. 


Birendrea Chandra Sen. 
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24% 
24, 
26, 
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Dade 


MA, 


Hemehandra Das. 

Abiuash Chandra Bhatta- 
charyee. 

Iindoyal Bose. 

Krista diban Sanyal. 

Birendrva Nath Ghose. 

Nagendra Nath Gupta. 

Soshil Kumar Sen. 

ifem Chandra Sen. 


(Sd.) L. BIRLEY, 
Dist. Mauistrate, 
19th August 1908, 


‘PRIPF TPRIAL 


Ratu Ashutosh Piswis, MAB. Public Prosecutor, 


THE TRIAL. 


Tn the Court of the Addiliona Sessions Judge, Alipur (24 
Purghanuss). 


frou 


19th Oct. THO8 -Vith April L909. 
Judgement on 6th May 1909, 


Indie 
C. P. Beacheroft, Esq.. 1. C. 5 


ya | NSSOASO)1'S 


Babu Gurudas Bose. 
» Kedarnath Chatterjea. 


‘ ’ , 
Counsel for the Crow - 


Mr. Kardley Norton. 

Mr. Barton. 

Babu Ashutosh Biswas. wa. nn. Public Prosecutor, Alipar. 
Mr. Withal, Sulicitor for the Crown. 


Conusel aad Pleaders quay the Acemsed - 


Mr. B. Chakraborty 
Mr. K. N. Chowdhry \ 
Mr. C. Re Das. 

P. Mittra. 

. fh. P. Ghose. 

od. N. Roy. 

~ RR. C. Bonneryea. 
R. N. Roy. 

Y. Lal. 

Babu Hemendranath Mittra~-for a few days only. 

Nirode Chander Chatterjea, Wa., B.1 

Sarat Chander Sen, th. 

Bejoy Krishua Bose, RL. 

Nagendranath Banerjea, AM Aze Teles 

Narendrnath Bose, M.A., But. 

Twi jendranath Muker] -jen, Keb. 

Tineouri Chatterjea, 8.1. 

Banku Behary Mullick Chowdhry, 3.1 

Messrs Manuel! and Agarwalla—Solicitors Foy the Accused, 


fora few days only. 
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As soon as the learned Judge took his seat the following charges 
were read over to the accused who pleaded not guilty. Babus 
CGurudas Bose and Kedar Nath Chatterjea were then chosen 
Assessors and the trial commenced. 


CHARGES WITH ONI HEAD. 


i, ©. P. Beacheroft, Msq., Addl. Sessions Judye, 24-Perghs., 
hereby charge you (names mentioned below) as follows :—- 

That you, on or about the 12 months preceding May loth, 
1908, at various places in Bengal, including 32, Muraripukur Road, 
Mamkiola, which is within my jurisdiction, collected men, arms 
or ammunition, or otherwise prepared to wage war with the mten- 
tion of cither waging or being prepared to wage war against the 
Kaing- Emperor 

and thereby committed an 
offence punishable under Section 122 of the Indian Penal Code, 
and within the cognizance of the Court of Sessions. 


And I hereby direct that you be tried by the said Court on the 
said charge. 

Dated at ALIPORE, i) 

The 20th day of Octobor, 1908 J 


(Sd.) C. PL BEACHECROFT, 
Addl. Sessions Judee. 


(1) Barendra Kumar Ghose. 
(2) Indra Bhusan Rai. 

(3) Ulaskar Dutta. 

(4) Upendra Nath Baner]t. 
() 
(6) 
(7) 
(8) 
(9) 
(19) Bijoy Kumar Nag. 
(11) Norendra Nath Bakshi. 
(12) Purna Ch. Sen. 

(13) Hemendra Nath Ghose. 
(14) Bibhuti Bhugan Sirker. 
(15) Nirapada Roy. 

(16) Hem Ch. Das. 

(17) Arabinda Ghose. 

(18) Abimash Ch. Bhattacharji. 
(19) Sailendra Nath Bose. 


Sisir Kumar Ghose. 
Nalini K. Sen Gupta. 
Sachindra K. Sen. 
Poresh Ch. Manik. 
Kunja Lai Saha. 


| (20) Din Doyal Bose. 

| (21) Sudhir Kumar Sirker. 
| (22) Kristo Jiban Sanyal. 
23) Hrishi Kesh Kanjilal. 
4) Birendra Nath Ghose. 
Dharani Nath Gupta. 
6) Nagendra Nath Gupta. 
) Asoke Ch. Nandy. 
Susil Kumar Sen, 
Birendra Chandra Sen, 
Hem Ch. Sen. 
Debabrata Bose. 

Indra Nath Nandy. 

2) Nikhileswar Roy Mullick. 
Bijoy Ch. Bhattacharji. 
( Bal Kissen [ari Kani. 
(36) Probhash Ch. Deb. 
(37) Charu Ch. Roy. 


CHARGES. o3 
CHARGES WITH ONE HEAD. 


I, C. P. Beacheroft, Esq., Addl. Sessions Judge, 24-Perghs., 
hereby charge you as follows :— 


That you, on or about the 12 months preceding May 15th, 
1908, at various places in Bengal, including 32, Muraripukur Road, 
Maniktola, which is in my jurisdiction, did wage war against the 
King, attempted to wage war against the King, and abetted the 
wacing of war against the King 
and thereby committed an offence punishable under section 121 of 
the Indian Penal Code, and within the cognizance of the Court of 
Sessions. 


And I hereby direct that you be tried by the said Court on the 
said charge. 


Dated at ALiporn, \ (Sd.) C. P. BEACHCROFT, 
The 20th day of October 1908. Addl. Sessions Judge. 


In consequence of several objections put in by the defence the 
following amended or additional charge was drawn up and was 
read over to the accused on the 12th February, 1909, during the 
course of the trial. It is given here for the sake of convenience. 


CHARGES. 


[, hereby charge you (names given below) as follows :-—- 


First.--That yoo, on ur about the 12 months preceding May 
15th 1908, at various places in Bengal including 32, Muraripukur 
Road, Maniktola, waged war against His Majesty The King- 
Emperor of Tudia and thereby committed an offence punishable 
under Section 121 of the Indian Penal Code, and within the 
counizance of the Court of Sessions. 


Serondly :—That you, on or about the 12 months preceding 
May 15th, 1908, at various places in Bengal including 32, Murari- 
pukar Road, Maniktola, attempted to wage war against His 
Majesty the King-Emperor of India, and thereby committed an 
offence punishable under Section 121 of the Indian Penal Code 
and within the coynizance of the Court of Sessions. 


Thirdly :--That you, on or about the 12 mouths preceding 
May 15th, 1908 at various places in Bengal including 32 Murari- 
pukur Road, Maniktola, abetted one another and other persons 
in waging war ayainst His Majesty the King-Fmpcror of India, 
and thereby committed an offence punishable under Section 121, 


of the Indian Penal Code, and within the cognizance of the Court 
of Sessions. 
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Fourthly :—That you, on or about the 12 months preceding 
May loth 1908, at various places in Bengal including, 32, Murari- 
pukur Road, Maniktola, conspired among yourselves and with 
other persons to commit all or any of the offences under Section 
121, L. P. Code, as set forth in the above three counts, and thereby 
committed an offence punishable under Section 121A of the Indian 
Penal Code, and within the cognizance of the Court of Sessions. 


Fifthly:—That you, on or about the 12 months preceding May 
15th, 1908, af: various places in Bengal including 32, Muraripukur 
Road Maniktola, conspired among yourselves and with other persons 
to deprive His Majesty the King-Emperor of India of the Sove- 
reignty of British India or of a part thereof, and thereby committed 
awn offence punishable under Section 121 A of the Indian Penal 
Code, and within the cognizance of the Court of Sessions. 


Sirthly:—That you, ou or about the 12 months preceding 
May 15th, 1908, at various places in Bengal including 32, Murari- 
pukur Road, Muaniktola, conspired amongst yourselves and with 
other persons to overawe by criminal force the Government of 
India or the Local Government of Bengal, and thereby committed 
an offence punishable under Section 121A of the Indian Penal 
Code, and within the cognizance of the Court of Sessions, 


Neventhiy :-- That yeu, on or about the 12 months preceding 
May 15th, 1908. at varions places in Bengal including 32, Murari- 
pukur Road, Maniktola, collected men, arms, or ammunitions or 
otherwise prepared to wage war with the intention of either waging 
or being prepared to wage war against His Majesty the Kine- 
Emperor of India and thereby eommitted an offence punishable 
under Seetion 122 of the Indian Penal Code and within the 
coguizance of the Court of Sessions. 


Baightily :---That you, on or about the 12 mouths preceding May 
15th, 1908, at various places in Bengal including 32, Muraripukur 
Road, Maniktola, concealed by legal omissions the existence of 
a design to wage war against His Majesty the King-Emperor of 
India intending by such concealment to facilitate, or knowing it to 
be likely that sach concealment would facihtate the waging of such 
war, and thereby committed an offence punishable under Section 
123 of the Iudian Penal Code and within the cognizance of the 
Court of Sessions. 


And T hereby direct that you be tried on the said charzres. 


Dated this 12th day of February, 1909. 


(Sd.) C. P. BEACHCROFT, 


Additional Sessions Judye. 


CHARGES. 5) 

1 Barendra Kumar (hose. {| 20 Dindayal Bose. 

2 Indra Bhusau Roy. | 21 Sudhir Kumar Sarkar. 

3 UlNaskar Dutt. : 22 Krishna Jiban Sannyal. 

4 Upendra Nath Banerjee. | 28 Hrishi Kesh Kanji Lal. 

' Sishir Kumar Ghose. ' 24 Birendra Nath Ghose. 

6 Nalini Kanta Sircar Gupta. | 20 Dharani Nath Gupta. 

7 Sachindra Kumar Sen. | 26 Nagendra Nath Gupta. 

8 Paresh Chandra Manik. 27 Asok Chandra Nandi. 

Y Kunja Lal Sah. : Ze Sushil Kumar Sen. 
19 Bijoy Kumar Nag. ' 29 Rirendra Chandra Sen. 
11 Narendra Nath Bakshi. . 30 Hem Chandra Sen. 

2 Purna Chandra Sen. ' 31 Debabrata Bose. 
13 Hemendra Nath (shose. 32 Indra Nath Nandy. 
14 Bibhuti Bhushan Sarkar. =, 33 Nikhileshar Roy Manlik. 
15 Nirapada Rov. ' 34 Bijoy Ch. Bhattacharjee. 
16 Hem Chandra Das. ' 38 Bal Krishna Hari Kant. 
17 Arabinda Ghosh. 306° Provash Chandra Deb alas 
LS Abinash Ch. Bhattacharjee. ' Manik Lal Deh. 


19 Sailendra Nath Bose. 


Before the proceedings commenced the defence took several 
objections and during the conrse of the trial other objections were 
taken from time to time. [It woukl be con- 
venient if they were smaumarised and given 
at the outset. as it was suomitted they uffected the whole trial. 
They were as follows :- - 


Legal objections. 


three) The Chief Presideney Magistrate of Caleutta having 
teken cogmsance of the ease on the Zud and ord May 
L908, Mr. Birley, the District Magistrate of 2-4-Per- 
ehannas had no jurisdiction to withdraw the case 
from the file of the former to his own file and as such 
the commitment by Mr. Birley was not a valid 
one, The object of the withdrawal was stated to 
deprive the accused of a trial by dnry in the High 
Court Sessions. 
ih) Committing Magistrate having faken — coenisance 
withont any complaint in accordance with See. 196, 
Cr. P ©. his commitment was a unility. 


(2) Sec, V1 LP. C. having not been mentioned in the sanc- 
tion granted by the Local Government Mr. Birley was 
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wrong in framing a charge under that section. Mr. 
Norton produced a sanction granted by the Govern- 
ment, and applied to frame charges under that section 
and section 122. 1t was objected to as the Sessions 
Court could not take cognisance of an offence as a 
Court of original jurisdiction. 


(3) Those committed subsequently as a second batch should 
be separately tried from the first batch as the confessions and 
evidence recorded and adduced behind their back would, if admit- 
ted, seriously prejudice them. 


(4) Objection was taken on behalf of Charu de Roy, 
who was a Professor in the Dupleix College in Frefch Chander- 
nagore, that extradition was taken from the French Government 
on a charge of murder, and as he was prosecuted for political 
offences, the Court had no jurisdiction to try him for these offences 
for which no extradition was taken. (He was discharged.) 


(5) That the commitment without giving the accused uppor- 
tunities of cross-examining prosecution witnesses aud examine 
defence witnesses as prayed for was Ulegal. 

(6) The charges were vague and indistinet, no particulars 
were supplied to the aceused. The charges under section 121 
merely reproduced the words of the section, so thaf accused did 
not know whether they were charged with having waged war or 
with having attempted to wage war or having abetted the waging 
of such war. No notice was given of the person or persuns whom 
they were alleged to lave abetted or of the particular place or 
places where they were alleged to have committed the said offence 
or offences or the particular overt acts in respect thereof, nor the 
time when the offences were committed. With regard to charge 
under section 123 information should be given as to the nature of 
the obligation to take any steps with reference to any alleved 
design to wage war. (it is important to note here that when the 
trial had occupied nearly four months, the learned Sessions Judge 
drew up a fresh charge sheet giving some particulars.) 


(7) Objection was taken to the examination of new witnesses 
in the Sessions Court about whom no notice was given at the open- 
ing of the case. 


(8) The prosecution could not put in revised charyes on the 
10th February 1909 after the trial had gone on for months especial- 
ly as objections to the vagueness of the charges were taken imme- 
diately at the opening of the case, and no steps were taken so long 
to remedy the same. 


(9) That the proceedings were without jurisdiction in as 


much there had been misjoinder of charges and persons, (vide 
section 233 Cr. P. C.) 
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10) The Committing Magistrate having taken cognisance of 
the case before the confessions were recorded, he had no power to 
record the same under section 164 Cr. P. C. and they were in- 
valid and inadmissible, also as the Magistrate put questions to 
the accused with reference to the case while recording the same. 


(11) Objection was also taken to much of the evidence in the 
case as irrelevant and inadmissible especially those relating 
tu-- 

(7) Searches at 4 Raja’s Lane, Sil’s Lodge, 15 Gopi Mohan 
Dutt’s Lane, 12 Wellington Square, 30'2 Harrison 
Koad, the Bande Mataram oflice. 

(bh) Oral and documentary evidence relating to various 
newspaper articles and the alleged conection be- 
tween the papers and with them and the ronspiracy. 


(¢) The various meetings held in different parts of the 
country. 

(/) The alleged volunteers as a class. 

(*) Gonvietion of some of the accused and other persons 
for certain alleged offenees. 

(1) dndements aud records of various cases. 


iw) Searches, as none of them were legally and properly 
conducted and proved. 


All these objections were overrnled and Mr. Norton proeeeded 
tu open the case for the Crown which he did for G days and then 
called) evidence, 

PW. tl. Parnas Chandra Biswus. Inspector, C. I, D.— 
Proved his complaint and the Government sanctions. While 
investigating Naraingarh train wrecking case gotsome clue. From 
Sth March 1908 was investigating in reference to the men con- 
cerned in this case. Employed men to watch movements of Aravinda, 
Barindra and others. Gut reports from time to time, Getting 
information of Muzzafferpur murder on Ist May he drew up a list 
of the places frequented by these men and applied for search 
warrants to the Chicf Presidency Magistrate. Having obtained 
them officers were deputed to search 32 Muraripukur Road (garden), 
15 Gopi Mohan Dutta’s Lane, 45 Grey Street, 134 Harrison Road, 
o8/4 Raja Navakisen Street, 23 Scott's Lane, 4 Harrison Road, 
30°2 Harrison Road, Shibpur Engineering Colleve. 


Kept a station diary during the investigation under section 
4:3 Police Act. Had also personal diaries. Made no record 
about the existence of this society. There is a confidential file 
where it was recorded. On 12th March came to know that the 
secret society was located in the garden. On Sth April suspected 
Hem Das as Barin came to see him, All arrests on 2nd May were 
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under section 64Cr. P. C. They were all produced before the Com- 
missioner of Police. On the 4th 14 men were taken to Mr. Birley. 
Aravinda and 6 others were placed before Mr. Thornhill Chief Presi- 
dency Magistrate on oth. Complained to Mr. Thornhill on Ist May 
and was examined an 380th,—complained against Arabinda’s gang 
of outlaws. On Ist May the case was not under Chapter V1. I. P. 
Code but under sections 126 Railway Act and sections 302, 109, 
114 and 307, 109, 114, 143, 150, 157 I. P. C. From 14th April 
deputed officers to watch the houses. Recorded statements of 
some accused at detective oftice on 4th May before they were sent 
to the Magistrate. Barindra himself wrote the statement. 
Caused no enquiries to be made regarding the Jagantar, Navasakt?, 
Sandhya, Bande Mataram, New India or the Chatra Bhandar. 


P. W. 2.) Shama Charan Manna.—planmaker. Proved plaus of 
the different houses. 


PLW.38. Tt. Birley.—Offe. District Magistrate. Alipur. THe 
wrote tu Lhe Commissioner of Police and accused were sent to him. 
Proved the confessions recorded by him and lus order sheets. 
Narendra Gossain was tendered pardon and examined as witness. 
He was shot dead in the Alipur Jailon dlst. August, 1908. 


He knew that accused made statements to Police before they 
were brought to him. Had seen those statements. Refused cross- 
examination by Sailen and Dindoyal and tf others’ had applied he 
would have refused. 

N.B. Application wes made by the Crown to put in under sec, 
10 and 33 Evidence Act the deposition of the approver taken down 
hy Mr. Birley. The Judye held the accused had no opportunity 
in fact to cross-examine and Sec. 33 had no appheation. See. 10 
did not apply as that Sec. contemplated o statement made by a cou- 
spirator while in the position of a conspirator and could uot apply 
i0 the case of a person who had been tendered pardon and exa- 
mined as a witness. The deposition was hence shut out. 


P.W.4. Jadunath Chakruburty.—Peshkar of the District Magis- 
trate. He recorded in Bengali the confessions of Bibhuti Sarkar 
and Narendra Buksh1. 


P.W.5. Radha Roman Banerjea—Surveyor. Made survey plans 
showing Calcutta and the Suburbs. 


FP. W.6. Anantalal Bose.-—Overseer, Maniktola. Holding 117 in 
Panchannagram Survey map is 82 Muraripukur Road. 

P.W.7. E. A. iL, Kemp.—Deputy Superintendent of Police, 
Sylhet. 


On 15th May searched the house of Kailash Chandra Sen, Sub- 
registrar Beniachong. Sushil Sen, Hem Sen and Birendra Sen 
were arrested. During search Exhibits 463-571 were fonnd, also 
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777-779, 1805. The important finds were a packet containing black 
powder, a note book of cyphers and instructions for making dyna- 
mite and bombs—Ex. 479; Hix. 491 contained hieroglyphies and ins- 
tructions for making explosives, a picture of Aravinda, wooden 
gans with bamboo barrels, an air gun, bamboo daggers, spear- 
heads, bamboo swords, a moucy order receipt showing sending 
of Rs. § to Barindra, bundle of Ictters. 


P.W.8. Kamini Kauta Das.—Sub-Inspector, Habigunj, deposed 
is last witness. 

P. W.9. Inspector J. L. Frizzon;—Searched the garden at 32 
Muraripukur Road and arrested 14 accused on 2nd May. Dug up 
a big zing box anda big tank. Found bombs, dynamite, cartridges, 
chemicals, all sorts of instruments, rifles, revolvers, shells, moulds, 
handbooks on explosives, notehooks, picric acid, plans, Jugaxntar and 
other newspapers, copies of Bartaman Rananiti (modern art of 
war). Searched again on 6th, 7th, and &th. The exhibits were 
marked by court as Ex. 1—281, 357-462, 864, 1235-1240, 

Detailed list of articles were made at Park Street Thana on 4th, 
ath and Oth May. The garden had no wall—was accessible from 
ontsides. 


PW. 10.) Shewprosad-—- Took photo of a dead body at Mokama 
Railway Station on 2nd May, said to have been the body of Dinesh 
Chandra, 


PLOW 1t, Elliot Kaye DLS. PL of Beaares.—Searehied the 
house of Subodh Chandra Mullik at Benaves. Found some papers 
Mix. 1051-1058, 

POW. 12. S20. Satis Cnandra Roy - Helped in the search of the 
warden on 2nd Muy. Was present at a meeting held in Federatiqn 
Hall ground, to give a reception to Bepin Chandra Pal on coming 
out from prison. Senta note Kx. 102. 


On the 4th made the detailed list at Park Street Thana. 
The search witnesses were—Wazir a carter's sirdar, the other two 
were hackney carriage owners. 

P.W. 13. NR. Tee—Subdivisional Officer, Garbetta, B. N. R. 
Made a survey of the linc between Bankura and Kharagpur, and 
made a Report Ex. 93. Gave evidence about certain entries im the 
note hooks found during search corresponding with the features 
of the place and the railway bridges, culverts &c. 

PW. 14. Satish Chandra Banerjea, lispector, C. 1. D—Watched 
Howrah Station, 4 Harrison Road and 24 Seott’s Lane from 24th 
March to 8th April. From which date watched 384 Raja Naba 
Kissen Street. Saw Barindra coming out of 38’ and going into 
the garden. On the 10th April followed Barindra, Indu Bhusan 
Rai and Narendra Gossain to Mankundu Railway Station. They 
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went towards Chanudernagore, but mixed with a crowd and were 
lost sight of. Next morning saw Indu and Narendra take train 
at Chandernagore. Sarat Palit followed them to Sirampur. We 
searched for Barindra, could nub find him, returned to Caleutta. 
On 20th April followed Upendra and Nirapada to 4 Harrison 
Road from the Garden. Krishnajiban was with them but he went 
away towards Bagmari. The two met and talked with Balkrishna 
H. Kane on the road. On the 21st April Nirapada and another came 
out from the garden, purchased chemicals from D. Waldie & Cu. 
aud went back to garden. On Z5rd April Barindra came out of the 
garden and weut to 15 Gopimohan Dutt's Lane. Upendra, Bibbuti, 
Kane and 2 3 others entered the house also. Ou 24th Barindra went 
from garden to 23 Scott’s Lane, where Arayvinda was living then. 
Abinash and Sailen were often seen there. On 25th after talkine 
with Upeudra, Barindra went from garden to 15G. M. Dutt’s Lane 
and thence to Navasekti office, 48 Grey Street wid thence to Lem 
at 88"4 Raja N. K. Street. On 26th Police hived a honse opposite 
No 16 and he watched from there. Ullaskar Dutt came ina hack- 
ney coach No. £94. Two stcel or tin trunks and a canvas bag were 
brought out and he followed the carriage to 154 Harrison road. 
Dharani and Nagendra came ont and took the boxes in. On 
27th followed Ullaskar from there to Shibpur. Gm Znd May 
searched Ullaskar's father’s quarters at Kngineering College, 
Slubpur. Identifies various accused whom he had seen at the 
various houses. 


Got no orders to shedow Arabinda—-ouly to wateh his honse. 
Did not know Ullaskar’s name hefore his arrest. Kept no 
written note of what he had seen. Watched garden for six days 
only, There were oceasions when he passed within a eubit of 
the accused, All his reports to superiur officials were verbal. 

PW. 1d. TC. Wooden District Magistrate Muzzafferpur. 
Heard sound of explosion on 80th April 1908. Found Mr. 
and Miss Kaunedy wounded in Mr. Kingsford'’s house. Both 
died. Saw Khudiram Bose ander arrest next day at the station. 
He made a statement there and again on 3rd May after seeing the 
dead body of Dineshchandra Roy. Khudiram was afterwards 
hanged. 

P.W. 16. Abdul Noor, fuspector-—Assisted Mr. Kemp in searchi- 
ing the house of Sushil Sen at Beniachong. 

PLW.17, 8.2 A. dL MM, Latiyuddin—Assisted My. Kemp. in the 
search. 

PLW. 18. Richard Creaqau—-Nuperintendent of Pol.-e. Searched 
48 Grey Street on 2nd May. Found Arabinda and his wife up- 
stairs. Arrested Arabinda and in downstairs Sailendra and Abinash. 
A manuscript “Morality of Boycott”. Kx. 283, Jetters, news-paper 
cuttings, acconuts ete. were found, being Ex, 280-81, 1208-1209, 
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275-1280. One of the letters found was from Tilak and another 
from Barindra about “sweets” being kept ready for contingency. 
On Sth June searched the house of Debabrata Bose. His sister 
threw some letters tied in a bundle from the terrace. We got 
them. We got letters and books Hx. 1885-1297. Arrested them all 
under See. 54 CU. R. P. C. 


Applied for transfer of the prisoners from Presidency Magip- 
trate’s Court to the Alipur Conrt ou 5th May--48 acensed and 4 
others. The things were not taken to the Park Street Thana. Te 
brought exlabits before Mv. Birley im bnndles. He handeuffed 
Arabinda. Am surprised to tind numbers on the documents 
baat dowt correspond to any number on my Hist. The only 
document he read was the one about the “sweets”. Mr. Denham 
read it. They had a laugh over it. 


PW. 19 WP Beeny, Deputy Commessioner of Police.— 
searched No. 15, Gopi Mohan Dutt’s Lane on 2nd May. Arrested 
Nirapacdi Ray and Kanai Lal Dett. Found Exhibits 375-086, 
710-716, 1249-1251, 

fuspector Madden brought the search-witness Mdwards. There 
was only one witness, He came from Dacre’s Lane. 


PLOW 20. 08 FL Meri fm, aia cL cp Police,-—Searched 
oo f Raji Nabakisen a ons Zod May. Arrested Hem Chandra 
Das. Found Bx. 820-3872, 717-734, 1132-1134. Arrested Provas 
Chandra De in dune or July. tte rot an anonyinons letter about an 
explosion in May at 37 ( ‘ollege Street, the house of Lt. Col. Nandi. 
Went on 28rd Jmne lo search the house and ariested fnclranath 
Nandy, found both his hands bandaged. Left hand was vone- -only 
the stump was left. On search found revolvers. rifles, sword, 
papers, picture ete. ix. P1S0-1182. 


Made no enquiry ahout explosion in Jadra Nundy’s house. 
There is a draggist’s shop very near. Learnt that Indra met with 
aecident by an ironsate pear ou his hand. Col. Nundy was a 
military officer and LM. 8. Did uot see any sigu of an explo- 
sion 1 the house. Tt was eles Hun, 


PLOW. 20. NS. b Sarat NW. Chose— Helped last witness in ihe 
searches. ie did not know any of the search-witnesses or where 
they lived or their antecedents, ‘kept the exhibits with him till 6th 
May arranging, sorting and marking them. 


PW. 222: Crt ith Bore tH, Nuperiale ident uf Poise. Searched 
124 Harrison Road on 2nd May. Arrested Nagendra, Dharani, 
Asoke and 2 others. Bombs, revolvers, rifles, detonators, catridves, 
chemicals &e. were oo in’ tin hoxes and one cane basket and 
w canvas bag, Ex. 572-700. 


POW, 23.0 Majo J. ob Black, 2. ML, 
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I have been attached to the Chemical Department nearly 5;, 
years, I am responsible for the Government testing of explosives. 
On the 10th December 1907 certain articles 

Major Black. . ae 

were brought to me for chemical examination . 
by Major Musprat Williams and Captain Turner. Major Williams 
is Chief Inspector of Explosives ip India and Captain Turner, In- 
spector of Explosives. The things given to me were scrapings 
from a rail, taken at the spot where an attempt was said to have 
been made to derail the Licntenant.Governor’s train. I detected 
traces of picric acid. The chemical tests for picric acid are quite 
clear and unmistakeable. The two larger fragments consisted of iron 
and the 3smaller of lead. The chemical name of picrie acid is trini- 
trophenol. Phenol is carbolic acid, and picric acid is a derivative 
of phenol. It is usually prepared from phenol by the action 
of sulphurie and nitrie acids on phenol. The result of action is 
a deposit of large crystals: they are crystals of pieric acid. The 
erystals are purified by washing with water, and recrystallisation. 
The crystals are shining yellow crystals. They have a little taste 
and are puisonous. They melt at 122°5 centigrade. If heated 
carefully the crystals melt and vaporise: if beated rapidly they 
explode. They are slightly soluble in cold: water: more soluble 
in hot water and readily soluble in certain reagents sith as aleohol, 
ether and benzine. With careful handling there is no great danger 
in preparing picric acid but it requires carcfol handling. The 
crystals require careful handling after made. liyddite used in shells 
is fused picric acid. Melinite also contains fused picrie acid. 
Pieric acid can be detonated by a detonator such as fulininate of 
mercury. The fused acid can be detouated by means of the crys- 
talline pierie acid. Potassium picrate and ammonium picrate are 
salts of picrie acid: they are both explosives. 

On 2nd May J went to 52, Muraripuknr Road, the Manicktola 
warden, I went with Mr. Plowden and My. Corbett. This (Hx. 
738) was found in my presence at the garden. Jt was dug up from 
underground ;: it was taken out of a receptacle. Lt was given to me 
a few days afterwards by Mr. Denham or Mr. Corbett. JT have 
read it carefully. Tt contains well thoughtout and valuable infor- 
mation about explosives. 


On 20th January Mr. Haytor Duff brought me 2 picces of 
metal and a piece of flattened lead piping about 4° lone. The 2 
pieces of metal consisted of wrought iron. This (975) is the piece 
of lead piping. The (975) when round could have been used as a 
conduit pipe for detonating an explosive. If one end of it were 
fixed in a mine and the other end passed over a rail, {f fitted with 
w detonator if could have exploded the mine, on pressure by : 
train passing over it: if some explosive material were run through 
the pipe. 

On April 28th I received certain articles as from Chander. 


EVIDENCE, 63 


nagore. There was a wooden box, given to me by Adjutant 
Dhruba Dass. This (shown) is the box. In it I found a tin 
case. This is it (shown). The handle was then attached 
to it. I examined the contents. 1 found the case filled with 
fused picric acid. In the mass of the picric acid was a small 
quantity of dark powder: it was a mixture of sulphide of lead, 
chlorate of potash, nitrate of potash and traces of picric acid. 
There was an opening at one side of the tin corresponding with a 
depression in the fused pieric acid. 1 also found @ small paper- 
tube, containing a cylindrical roll of charred paper. In the 
roll was a small quantity of dark powder. 1 examined it: 
it contained sulphide of lead, chlorate of potash, nitrate of 
poiash and traces of picric acid. I considered the powder was 
intended to be used as a detonator: it is a powder readily 
ignited by friction or percussion. Here it is (1044/2). I sub- 
sequently oxperimentcd with some detonating powder said to have 
heen found at 134, Harrison Road. 1 examined the ingredients. 
They were chlorate of potash, mitrate of potash, and sulphide 
of lead, and amorphus phosphorous which is also known as red 
phosphorous: no picric acid: the picric acid in the former 
“use was evidently trom the bomb. The presence of phosphorous 
makes the detonating powder lable to ignite on slight friction or 
percussion. In detonating mixtures sulphide of antimony is usually 
used, not sulphide of lead. This (ix. 738) contains a large number 
of formule for chlorate mixtures. Nitrate of potassium is the same 
as nitre. [tis an oxidising agent. It is one of the inercdients of 
ordinary black gunpowder. The bouk (738) contains recipes for 
nitrate mixtures. Red phosphorons is a highly inflammable 
substance. 


On May 2nd T saw a man known as Barendra Kumar Chose. 
He eave the name himself. In my presence he pointed ont to the 
police various spots which were dng up. Things were fonnd. 
Lsaw them unearthed. There were a few rifles, a number of 
revolvers, ammunition, dynamite—abont j of a bucket-—-gelignite, 
strong acids, picric acid and other chemicals, bomb shells. I know 
} book called Sanford’s Nitro Explosives. It is one of the 
standard works on the subject. There were a number of plans: 
of places. They were MS. plans. (Shown Isx. XL 1-15) I believe 
these were they. They were unearthed. So far as I remember 
3 or 4 copies of this (Hx. XXVITI) were unearthed. The 
books contain instructions as to the destruction of railway and 
bridges hy explosives and give formule for calculating the requi- 
site amount of explosives. I examined a small workshop in the 
garden. It was constructed of bamboos and matting. There were 
2 fireplaces, one fitted with bellows. There were ashes in the 
fireplaces and a box of matches lying half empty quite close. 
(Shown Ex. 55.) 1 believe it to be the workshop, (XLIT shown.) 
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That is tho class of bellow that 1] saw. On Sth May I visited 
Park Street Station with Major Smallwood, Officiating Chief 
Inspector of Kxplosives, in agnneetion with things found at the 
garden and Harrison Road. We unloaded a number of bombs. 
A certain number of them were live bombs; we had to unload 
them under water. 1t was more dangerons than an y one but our- 
selves realised. They contained explosives, some of them. I[nter- 
nally some of them contained the monld in which they had been 
east. They varied in size considerably. In my opinion the larger 
ionils were intended for street fighting or some such purpose and 
the smaller for assassination. The danger areas wonld differentiate 
between the two. (Shown lx. 610.) We dealt with this on 
the 5th. It isan iron serew bomb. Jt contained picric acid and a 
number of iron spikes with pointed ends. These are the spikes 

(shows). The danger zone would be at least 30 or 40 yards 
and probably more if portions of the shell or spikes were carried 
us they probably would be. J] mean a radins of 30 or 40 yards and 
probably more. (Shown [tx. 36.) 1 remember this: we partially 
unloaded it. We thought we had taken enough to make it harm- 
less : we found later that it was far from harmless. We nnuloaded 
9 shells I think the first day. We destroyed a certain amount 
of dynamite and a smal) quantity of pieric acid wkich we con- 
sidered tu be in # dangerous condition, on the same day, 


On 9th May T received 2 bottles, these are they (739, 740). 
They contained a portion of the contents of 2 bombs emptied 
hy Major Smallwood and we on the 5th onder water. We put 
the contents in the bottles on the oth, Lb analy seul the cantents 
of both. They consisted of sand, eharcorl and borax. They were 
evidently the moulds ou which the bomb shells hil been cast. 


On May 18th I reveived certain things said to have come from 
the arden. Among them was this (387). The halls corresponded 
with the small home-made shells that we unloaded. (Shown 
390.) Atonecnd L saw a mass of molten metal, it consisted of 
copper, tin, iron, and borax. It was probably used to stir a 
crucible containing molten metals. This (391) is a chatty contain- 
ing pitch. T beheve there wre some explosives which eontain pitch, 
(Shown Ex. 392.) One coutained a little earth, oil and resin: 
and the other, earth, oil, resin and a little sugar, The mixture 
was probably used fur making moulds: sugar is a constituent of 
some explosives. This (In. 429) contains portions of s bomb, 
some metallic fragments of copper, zinc, tin and iron, a large 
piece of burax, a piece of chalk, a few small fragmeuts of seal- 
ing wax and portions of the paper Bande-Mataram dated 13th duly 
1907 and a partially fused mass of metal. 


On May 12th I received certain articles said to have been found 
at Lo, Gopi Mohan Dntt’s Lane. I examined them chemically. 


nal 
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This (710) contained spirits of wine methylated with cacutchono- 
drine. Cacutchonodrine is used for methylating purposes on ac- 
count of its unpleasant odour, It is inflammable and would in- 
crease the inflammability of substances. This (712) is powdered 
resin. Krom 713, 714, 715: 1 formed the opinion that they were 
the debris left over if the operation of shell making were sudden- 
ly interrupted. They would reveal the same symptoms if the 
plant had suddenly been removed to another spot. On 14th May I 
was put in possession of articles said to have been found at 38/4, 
Ruja Naba Kishen’s Street. They contained nothing of the nature 
of au explosive. 


On 27th May I received articles alleged to have been found at 
134, Harrison Road. These (Magistrate’s) 613/1-3 are 3 partly 
filed bottles of picnic acid: labelled D. Waldie and Co. These 
(618/1-5) are 5 bottles of carbolic acid. These (619/1-2) are one 
full and one partly full bottle of glycerine. This (620) is a bottle 
of caustic soda. Lf used with ammonium chloride, ammonia gas is 
venerated. Ammonia gas is used in the manufacture of ammo- 
nium picrate. This (621) is a bottle of caustic potash : the proper- 
ties are similar to those of caustic soda. This (622 '1-2) are 2 bottles 
of mirate of potash: an ingredient of ordinary black gunpowder. 
This (624/6-2) are 2 bottles of ammonium chloride. T see lables 
on (622 and 624), C.J. Hewlett and Sons. This (Ex. 625) contains 
x rod or amorphous phosphorous. This (654) is a paper with 
nu yellow stain on it. A portion was given to me for analysis : 
the stains consist of pieric ucid. This (665) consists of 5 packets 
containing powder. T analysed them. 


On Sth June PT received some articles said to have come from 
Svihet: Among them was this (730), It contained a small wood- 
en box, which contained a considerable quantity of powdered 
sulphide of lead ; 2 small glass ink bottles containing sulphide 
of lead ; 49 small iron rivets and ¢L small pieces of iron punch- 
ed out in riveting. The rivets and pieces of iron might be 
used us projectiles in bombs; a few French nails of iron ; 
10 balls of naphthaline ; the iron-head of a hammer, and a small 
serew-driver ; a small brass padlock ; a few fragments of sulphur, 
Sulphur is combined with lead to form sulphide of Jead : a few 
erystals of bichromate of potash, that enters into the composition 
of certain explosives ; a few crystals of sulphate of copper; a 
round ball of wax, about the size of a cricket-ball--it might be 
nsed as a mould ; 1 few pieces of bees-wax, sealing-wax, chalk, 
flint and India-rubber. This (736) was a powder, consisting of 
sulphide cf lead, sulphur and pounded chillies. These would not 
be an explosive mixture. With the addition of chlurate of potash 
alone, or in conjunction with amorphons phosphorus, these might 
be converted into an explosive substance. (Shown Ex, 479), It 
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was not sent witl these exhibits: I saw it subsequently. | see a 
a mixture, described as a bomb: it contains chlorate of potash, 
antimony sulphide, sulphur, red pepper, and amorphous phosphorus, 
nitro-glycerine or water, proportionately. We have antimony 
sulphide in this formula, while in (736), we have lead sulphide : 
in other cases a similar substitution was made. We have sulphur 
in both and red pepper in both. Chlorate of potash and amor- 
phous phosphorus could be added subsequently to the powder (479) 
to make an explosive: it would be the natural thing to do, 
because the ingredients in the powder are the safe ingredients, 
the others make them explosives. For storage purposes, it would 
be safer to keep the latter ingredients till wanted. 


I have a report of 15th June, regarding articles received on 
13th June from Inspector Radha Govinda Kundu, said to have 
come from Sil’s Lodge. They were § pieces of tin, shot-iron and 
a piece of zinc. They are in thin packet (Magistrate’s No. 1127). 
Tin and zine are used in the manufacture of bhomb-shells. I saw 
similar fragments produced from the Maniktola gardeu. (Shown 
Ex, 384), It contains 3 formule for preparing fulminate of 
mercury, picric acid and nitroglycerine. So far as I can see, the 
formulee are chemically correct, and would produce those substances. 
(Shown Ex. 479). (Looks at formulw). T can’t attribute these 
formule to anything but the preparations of high explosives. | 
have heard of a stuff called “Forcite”. It 1s an explosive. (Shown 
Ex. 491). (Looks at passage headed “Litho-fracture’’). L can’t 
attribute these to the manufacture of anything but high explo- 
sives. (Shown Jéx. 504). Of the things in the list, the firat 4 
are used for preparation of explosives: strontium is used chiefly 
for coloured lights: the other item suggests to me rather the 
making of fire-works or matches. I believe, benzene is used for 
making matchos. The first 4 items are used for making fire-works 
or matches. (Shown Ex. 384, entry on 4th sheet). (Shown 667, 
ord page of writing). It is evidently a formula for mould-making : 
for preparation of bombs or shells. The oil mentioned is castor- 
oil. (Shown Magistrate’s No. 1210, 12th and 13th sheets). The 
first is the formula for a detonating mixture, sulphate is probably 
a mistake for sulphide. The next is also a detonating mixture. 
The next are the substances required for making fulminate of 
mercury. The next is labelled “Abel's fuse,” z.e., a fuse for 
conducting a flame: I don’t know this formula. The ordinary 
method of explosion by means of electricity is by means of a 
platinum-wire heated to redness by electric currents, All the 
above would be available for explosion for shells and bombs. 
Abe]l—is an English expert on explosives. 


I gave evidence in the High Court case and saw a collection of 
arms and ammunition there. Taking all the articles that I have 


EVIDENCE. 67 


seen from all the places 1 should take the cost to be from 5,000 to 
6,000. 1 consider there are indicatious of instruction in the art of 
manufacturing explosives. 


P. W. 24. Insp. W. K. D. Hamilton~-Assisted Mr. Bowen in 
the search of No. 1384 Harrison Road. 


P. W. 25. Upendra Nath Majumdar.—Present and witnessed the 
search at No. 15 Gopimohun Dutt’s Lane. 


P. W. 26. Inspector Kedareswar Chakraburty—On 5th May 
searched the house of Narendranath Gossain at Serampur and 
arrested him. Found Ex. 781-790 and 800-802. On 10th May arrested 
Wrishikesh Kanjilal at his house at Serampur. Found Ex. 192-199, 


J took the Hxhibits and accused Hrishikesh to Ramsodoy’s 
house, Amherst Street. He shewed a desire to confess on the way, 
and we took it down at night. Next day he took us to Goabagan 
and Bhowanipur. Nothing important found. 


PW. 27. S. fA Aszzanon—Chandpur. 1 searched the 
workshop of Surendra and Satish Ganguly. Found Ex. 111/-4 
and 223, 

P. W. 28. Inspector M. 1. Lyons.-—Searched the house of Bijoy 
Bhuttachaya 10/1 Rami Sankary’s Lane, Bhowanipar on Ist and 
2nd July and arrested Bejoy. Found Ex. 1210-1219, 1226, 1230, 
1231 and 1233. 

Bijoy was then at sehool when | went to search on 
ist July. The formulae for explosives was in Ex. 1210. T did not. 
initial the entry nor entered it in my list. On the Znd July I 
searched the whole house We found incriminating paper, and 
arrested Bijoy. 

P.W. 29. 8. 7. KRedarnoth Bhattacharya—-Searched the house 
of Kunjalal Shah at Kustia on 28th May. Found Ex, 897-904. 

P. W. 30. [Inspector Lalianchon Guho-—In December 1907 was 
enquiring into the Naraingarh Train wrecking case. T found there 
newspapers in a hurrow pit, also piping Ex. 975, 1010-12, 1018- 
1021. Searched the house of Satteyendranath Bose in Midnapur on 
srd May 1908. Found gun, kukris, and lathis. We was prose- 
euted under the Arms Act and sentenced to two months. He has 
since been hanged for murder of the approver. Found also Ex, 
1022-1029, 1031-10-41. 

P., W. 31. Donglas Mae Dowall, Serjeaut, Ry. Police. —I took 
the piping Ex. 975 to Major Black. 


P. W. 32, Inspector Braja Rakhal. Sanyal.—searched the house of 
Indra Bhusan Roy on 23rd May in Khulna, found Ex, 747, 750-755. 
P. W. 33. Ramesh Chandra Chondhry.— Keeper of a Press. Sells 
bvoks and pictures, knew Sateyndra Bose and Provas Dev alia: 
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Manik Lal and sent them books and pictures. Provas asked him to 
print Kx. 1129. Hem Das came to Calcutta to learn to make 
matches. 


PP. W. 8h Keaminimohon Bhattachurya—There was a riot im 
Jamalpur in April 1907. A Mahomedan was killed. Four Calentta 
volunteers including Indra Nandy and Sishir Ghose were arrested 
on 27th April. Some Hindu idols were outraged and Hindus 
alleged they were oppressed by Mahemedans. Police did not take 
sides with Mahomedans. 1 dont know if volunteers went with 
Babus Krishna Kumar Mittr and Sarendranath Banerjea to attend 
conferences at Maimensingh. Volunteers did not act im opposition 
to the local authorities. 


P. W. 385.) Inspector P. CC. Lahkiry. \t is part of my official 
duty to make myself acquainted with declarations under the Press 
Act XXV of 1876. Declarations are made 
in triplicate: one goes to the police, one to 
the Hieh Court and one to the Presidency Magistrate. I have 
made myself conversant with the declarations of Sandhya, Jugaulis, 
Bande Mataran and Navasakti. Vhis (979) ts the first declaration 
about the Sendiya. Brahma Banudhab Upadbya aygas Bhowant 
Charan Banerji declwred himself printer and publisher of the 
Sandhya, as printed at 193, Cornwallis Street and published at 20, 
Cornwallis Street. On 19th February 1907, Hari Charan Dass 
declared himself printer and publisher at 193, Cornwallis Strect 
(980). On 9th July he made a declaration of printing and pub- 
lishing at 53, Corporation Street, this is the declaration (981). 
This (982) isa declaration by the same man as printer and publish- 
er at 23, Sib Narain Dass’ Lane, on loth July 1907. On 26th 
Octuber he ceclured himself to have ceased to be printer and 
publisher (marked Ex. 986). On 28th October 1907 Manabindra 
Nath Chatterji declared himself to be printer and publisher at 25, 
Sib Narain Vass’ Lane (Mx. 985). The next declaration was 
on 20th February 1908, by Jogendra Nath Sen, as printer and 
publisher (Kx. 985). On 30th June 1908, Jogendra Nath Sen 
alias Gall Bihari Sen, declared himself printer aud publisher at 
48 ‘1/9, Corporation Street. 1 know a newspaper called Karale. 
{t was the bi-weekly edition of the Sandhya. This (Ex. 1402) 
is a declaration about it of 22nd November 1907 by Manabindra 
Nath Chatterji, as printer and publisher at 23, Sib Narain Dass’ 
Lane. 


Inspector P. C. Lahiry. 


This (907) is the first declaration of the dmyantar, by 
Bhupendra Nath Dutt. The next (909) was by him on 28th 
May 1906, at 27, Kanai Lall Dhar’s Lane. The next (911) was hy 
him as printer and publisher at 41, Champatola Ist Lane. The 
next (913) was a declaration by Harish Chander Ghose, as printer 
and publisher, at the same place. The next was by him on 
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Oth July 1907, for printing at 176/3, Bow Bazar, and publishing at 
28/1, Mirzapur Street (Marked Kx. 915). The next was on 30th 
July 1907, by Basanta Kumar Bhattacharjt (marked 934), Then 
there was a declaration of cessation on dth October 1907, by 
Basanta (marked 936). The next was a declaration by Buaikanta 
Chander Acharjya, as publisher at 28/1, Mirzapur Street (marked 
937). The next was on 28th January 1908, by Bibhuti Bhusan 
Rai, at 5, Ram Dhan Mitter’s Lane (Ex. 939). On 19th February 
he declared his cessation as printer and publisher (marked Ex. 940). 
I know Phanindra Nath Mitter. He declared himself printer and 
publisher in March 1908, Phanindra Nath Mitter was convicted 
both in the Magistrate’s Court and agin in another ease in the High 
Court. The place of printing and publishing was 68, Maniktola. 
After his conviction | do nut think there was a subsequent declara- 
tion. T know a man ealled Bireudra Nath Banerji, who declared 
himself as printer after Phanindra’s arrest, at 3, Ram Mohan 
Shaha’s Lane. 


The first declaration for the Bande Matorau was hy Khettra 
Mohan Singh ou 6th August L900 (Ex. obo, The next was by 
Amar Prasad Mukherji, at 195, Cornwallis Street (Ex. 940) After 
that it beeame a company. The nest declaration was by the same 
man, wt 21, Creek Row, on 22nd October 1900 (Ex. 946). This 
(Q4S) is the next by Purna Chandra Sarkar. This (949) is by Ram 
‘uander Banerji. After that Apurba Krishna Bose declared 
himself as printer and publisher on l)th April 1007, at 2-1, 
Creek Row (950 ¢). On 20th September 1907, Apurba made a 
declaration of cessation (961). After him Bistu Pada Sen made 
a declaration as printer and publisher at 21. A case is now 
pending against him. 


This (942d) is a declaration for the Narasakty by Maumohan 
Ghosh on 20th Mav 1907, at £6, Grey Street. This 1943) 1s a de- 
claration by Bihari Lall Ray fur the same place. 


L know a press called the Keshab Printing Works. This 
(1405) is a declaration by Keshab Chandra Sen Gupta, on Zoth 
March 1904, as having printing works at 7, Santi Ghose’s Lane. 
This (1403) is a declaration for the Kamala Press, by Bisseswar 
Prassanna Sen, at 36, Banamali Sarkar’s Street, on 1th February 
1906. This (954) is a declaration by Surendra Nath Sinha for a 
press at 23, Sib Narain Dass's Lane, for a press formerly known as 
Saraswati Press, dated 6th September 1907. These (Exs. 908, 910, 
912, 914) are declarations for the Sadhana Printing Works. This 
(Ex. 935) is a declaration for the Sumati Printmg Works; this (x. 
1401) is another for the same press. This (140-4) is a declaration 
for the Saraswati Press. This (947) is the only declaration for the 
Bande Mataram Press. 1 know a press called the Classic Press. 
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It was first situated at 55, Corporation Street, and was theu 
removed to 49/3, Corporation Strect—(then says) 48/1/9. It is 
there now. 


Bbhupendra Nath Dutt was prosecuted under section 1244, 
I. P.C., and convicted. The prosecntion was in consequence of a 
search by me. To arrest him I went to 1763, Bow Bazar Street, 
in July 1907; in the first week in July. There I saw Abinash, 
Sailendra Nath Bose, Barendra Kumar Ghose and Sndhir of the 
present accused. (Identifies them.; At that time 1 did not kuow 
Barendra by name. JI know Sailendra and Abinash by name 
before, aud Sudhir gave me his name there. 1 did not ascertain 
Barendra’s name that day. I did not find Bhupendra that day. 
T arrested him next day at 41, Champatola Ist Lane. When 
I arrested Bhupendra, Abinash, Upendra, Bibhuti and Sailendra, 
of the present accused were there. (Identifies them.) Bhupendra 
was convicted on 24th July 1907, and sentenced to one year's 
rigorous imprisonment (record marked 928). Upen, Abinash and 
Sailendra attended the trial frequently, Upen and Abinash daily. 
The Magistrate ordered confiscation of the press. Abinash applied 
to the High Court aud the confiscation was set aside. The next 
prosecution of the Jugantar was against Abinash Chandra Bhatta- 
eharji and Basanta Kumar Bhattacharji, under section 124A. 
Basanta was convicted by Mr. Kingsford and sentenced to 2 years 
and a fine of Rs. 1,000, and in default 6 months, on 2nd Septemher 
1907, and Abinash was acquitted (record marked 933). The next 
case was against Baikayta Nath Acharjya. The complaint was on 
23rd December 1907. On 16th January he was convicted by Mr. 
Kingsford and sentenced to 2 years and a fine of Rs. 1,000, in 
default 6 month» under section 12-44 (record marked 938). There 
was a complaint against Phanindra Nath Mitter on 11th April last, 
and he was convicted on 26th May by Mr. Thornhill and sentenced 
to one year and 11 months, and a fine of Rs. 1,000, in default 6 months 
(record marked 941). During the trial Phanindra was on bail. 
Nikhileswar Rai, the present accused, stood surcty for him (identi- 
fies him). Phanindra was again prosecuted on a similar charge 
with reference to an article appearing in the Jugantar, while he 
was on bail. He was sentenced at the High Court Sessions to 4 
years: in the Angnst Sessions. Birendra was also convicted 
under section 1244, by Myr. Thornhill. I do not know what his 
sentence was. Since then there has been no declared printer or 
publisher. 


In August 1907, Hari Charan Dass, Bralima Bandhak Upadhbya 
and Saroda Charan Sen of the Sandhya were prosecuted under 
section 1244. Saroda was manager. Brahma Bandhab died in 
hospital: the other 2 tendered an apology and the case was with- 
drawn. This was in October 1907. Manabindra Nath Chatterji 
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was convicted on 19th February 1908, under section 124.4, by Mr. 
Kingsford, and sentenced to 2 years, and a fine of Rs. 1,000 or 6 
months in default (record marked 987). 


On 30th July 1907 a complaint was lodged against Arabinda as 
Kditor, Hemendra Prosad Bagchi as manager, and Apurha Kumar 
Ruse as printer and publisher. Arabinda and Hemendra were 
acquitted, Apurba was convicted on 23rd September 1907, and 
sentenced to 3 months’ rigorous imprisonment (record marked 
Kx. 950). Apurba appealed unsuccessfully. Bistu Pada Sen was 
also prosecuted. The case is still pending, the man is ill. 


Manomohan Ghose of the Narasaktz was prosecuted on the 14th 
January 1908, and convicted on 19th February 1908, and sentenced 
to 6 mouths and a fine of Rs. 1,000 in default 4 months (record 
marked 942). 


1 know Keshab Chandra Gupta, Srimanta Lall Rai Chaudhuri, 
Basudeb Bhattacharji. Keshah was proprictor of a Press called 
Keshab Printing Works at 7, Santiram Ghose’s Lane, Srimanta 
fall was printer of the press: Basudeb was Sub-editor of Sandhya 
and anther of the pamphlet Sonur Bangla. They were prosecuted 
under the Press Act in connection with 3 matters, printing and 
publishing without declaration, the pamphlet Sonar Bangla, 
Sandhya and Jugantar. There were 2 prosecutions: one in which 
Basudeb was convicted and the one in which the others were tried. 
(Kecord of Keshab’s case marked 926). There were three charges 
and he was fined Rs. 400;1). (Record of Basudeb and Srimanta 
marked 927) Basudeb was fined Rs. 200 in default 4 months and 
Srimanta Rs. 15 im default oue month. They were not tried 
together. Srimanta was convicted on 3rd July and Basndeb on 
13th July. 1 remember a Government notification to editors warn- 
ing them against writing seditious articles. I know the notification 
was sent to the papers Suudhya, Navasakt7, Bande Mataram and 
Jugantar. 

1 made a number of searches. In June 1907 I searched the 
Keshab Printing Works. When newspapers come into existence 
it is part of my business to enquire who are responsible for them. 
I did this in the case of the Jugantar. I had an interview with 
Bhupendra Nath Dutt early in 1907, at 27, Kanhai Lal] Dhar’s 
Lane. Abinash was present at the time. Harish Chandra Ghose 
and many students and boys were also present. I asked Bhupen- 
dra who were the responsible people for the Juganfar, editor, prin- 
ter and publisher, and proprietor. He said “1 am everything.” 
Abinash was sitting there and took no exception to the statement. 
The search in June 1907 was at 7, Santi Ram Ghose’s Lane, in 
connection with the pamphlet Sonar Bangla. I had a search- 
warrant from the Chief Presidency Magistrate. I had witnesses 
and made a search-list, The witnesses were present at the search, I 
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saw Keshab Chander at the time of the search. Dindoyal Bose 
was present at the search. (Identifies him.) I found some printed 
improssions of the Jagantar and Narasakti ; and type set up ready 
for printing the Jugantur. Percy took an imprint of the type that 
was set up, in my presence. I[ also found copies of the Juganfar of 
6th June. The unpression by Percy and other things taken 
possession of were signed by Dindoyal Bose as witness. This is 
Dindoyal’s signature. (Shown on paper in 926/c). It is a proof 
of the Sunar Bangla. These pape?s are proofs of the Sonar Bangla 
that we found at the search. JI found this counterfoil book there, 
containing counterfoil for 1,000 copies of Sunar Bangla, signed by 
“ Busudeb Bhattacharji, assistant editor, Sandhya, 193, Cornwallis 
Street.” —926'd. 


On Ist July 1907 I searched 41, Champatola Ist Lane: Mr. 
Ellis, Superintendent of Police, was with me. L found Bhupendra 
Nath Dutt, Abinash Chandra Bhattacharji and Sailendra Kumar 
Bose there. Sailendra was sub-manager of the Jugantar. Bibhuti 
Bhusan Sarkar and Sudhir Kumar Sarkar were there: afterwards 
Upendra Nath Banerji came. When 7 was examined by Mr. 
Birley I did not kuow Bibhuti and Sudhir by name, I pointed them 
out: | had « conversation with Bhopendra. At that time Sailen 
and Abinash were present. | asked them whaf they were as 
regards Juganta;. Bhupendra said he was editor and Abinash 
was manager and Snilendra was sub-manager. Abinash did not 
say anything: he did not contradict. Sailendra said he was 
sub-manager of the Jeguntar, There was a press then downstairs. 
TI madea search. JT fonnd a proof sheet of the Bartaman Rananiti 
and the manuscript of it. This is the M.S. (Mix. 929), This (930) 
is the proof of it. 1 found some proof sheet of the Mukti Kon 
Pathe. (Ex. 931.) I found this account book (932). It contains 
the names of Abjuash, Sailendra and Bibhuti. These (929, 930) 
came out of the bundle—also this (931). At the same search J 
also found this (1271) and this (1272) and this (1273) account book 
of Mukti Kon Pathe. This (1273) is initialled by me. The others 
(1271 & 1272) are not (sees 933’e). The two (books 1271 and 
1272) bear the search-list number. 


On 30th July 1907, IT searched 2-1, Creek Row. This (950¢) 
is the search-hst. It was signed by me, Ellis, Merriman and 
search-witnesses. At that search J found Hemendra Prosad Bagchi, 
Sailendra Kumar Ghose, Upendra Nath Banerji, Shamsundar 
Chakrabarti, and Binoy Babu and many others. Upendra is the 
accused whom | identified yesterday. Sailendra was managing 
director of the Bande Maiaram, Printers’ Limited: he was at one 
time in the Home Civil Service. Sham Sundar was one of the 
editors of the Bunde Mataram. Sham Sundar has a brother, Girja 
Sundar. Girja Sundar was at that time a canvasser for subscribers ; 
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he is now manager, and is at this time appealing to the High Court 
against the confiscation of the press. 


In August 1907, I searched 28/1, Mirzapur Street, on 7th 
August, Mr. Hillis and Inspector Percy were with me. I 
found the accused Sailendra there. On that day there had 
been # boycott meeting it College Square, to celebrate the 
wniversary of the boycott. A procession passed going towards 
College Square, while 1 was 1128/1 Mirzapur Street. Sailen called 
to them. They stopped. Percy told them to move on, they refused 
and one of the men Jotish Chauder Ray, assisted by Saileudra, 
wssaulted Perey. Sailendra was prosecuted and vot 3 months from 
Mr. Kingsford. On accouut of the maranari, the search-witnesses 
ran away, it was not even properly signed and could not have been 
properly written. On the same day I searched 23, Sib Narain 
Dass’ Lane. At the time it was the Saraswat Press, the Sandhya 
office and the Jugaxtar was being printed there. With me were 
Aldridge, lbs, Elliot, Faria, Percy and others. We searched that 
before 28,1, Mirzapur Street. At No. 23, [ found Saroda Charan 
Sen, manaver of the Sandhya, and Birendra Kumar Ray, the sub- 
manager. None of the present aceused were there. 


On 24th December 1907, 1 soarched 5, Ram Dhan Mitter’s 
Lane, in connection with the ease against Baikanta Nath Acherjee 
in connection with the Sngqanfor. 1 made a search list. T fonned 
Bibhuti Bhusan Rai there. He is not one of the aceused. Tt is 
the man who on January 238th, 1908, declared himself printer 
wl publisher of the Jaqganfa:, 3 found 13 proot sheets of articles 
(U38/d). Also this bouk of addresses of subscribers (938'e). Also 
these (9387) proofs of addresses, and this (9387) also this (99), 
wu account of books sold. In the book 1 found a money order 
coupon (marked 998'1). E found a slip purporting to be the 
secount of Nikhileswar Ray Malhek 9-12-07 (995). [ found this 
(996) list of names and addresses there. 


On 16th January 190r [ searched 48, Grey Street, the Narasakté 
ofice ; Ellis, Gupta, Perey were with me. It was in connection with 
Manamohan Ghose’s case. This is the search list (942'¢). Mana- 
anjan Guha was living there at the time. He has mica mines and 
was proprictor of the Nevasukft. He has sons, Satyaranjan, Chitta- 
ranjan and another. Chittaranjan declared himself proprietor of 
the Navasakti Press. | found Manamohan Chose there, also Joti 
Lall Mukherji, one of the editorial staff, and Debabrata Bose, the 
accused (identifies him). Probhash Chunder Deb was also present 
(identities him). 

I saw Probhash Deb at the search of 23, Sib Narain Dass’ lane. 
[ saw him on two oecasions, in connection with the 2 searches: 
August 1907 and January 1908. The Ardhodaya Joge was in the 
beginning of February this year. When 1 searched the office in 
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January he was enlisting volunteers for the Ardhodaya Mela. At 
the search in August 1907 he was sitting with Leakat Hossain and 
some boys from Barisal. On that day the Jugantar was being 
printed when IL went there. When J] searched in January it was 
not being printed there. On that occasion Probhash had some 
burns on his fingers and cheek. His hands were not bandaged. 


L searched 68, Maniktola Street in connection with Phanindra, 
Nath’s case, on l1th April. I saw Probhash there and Nikhiles- 
war; [ think 1 saw Bibhuti Lhushan Ray, not the accused. 
Nikhileswar is the accused. [ got information from Nikhileswar 
about the press. He told me he had hought the Sadhana Press 
from Abinash for 1,400 and had changed the name to Sumati 
Printing Works. This is my search list (941'c). The Sumati 
press was in the place I was searching. 

On 10th May | went to 2-1 Creek Row, the Bande Matariam 
office. With me were Merriman, Perey and other officers. 1] 
searched there. T made a search list, it is filed in the ease of 
Bistu Pada Sen. The Anusilan Samiti is a society at 49, Corn- 
wallis Street; 2 political society. 1 found this (hx. 1067) at 
2.1 Creek Row. 


2-1, Creek Row belongs to Snbodh Chandra Mullik. It is just 
behind his honse, 12, Wellington Sqnare. Tt is tia lane and is on 
the other side of it. There isa blind lane ranning at the back 
and after 2 or 3 huts is No. 2-1. Creek Row. The lane is on the 
north of No. 12: No 2-1 would be to the North-east. 1 know 
Bande Mataram became a joint stock company in October 1906. 
Arabinda Ghose was a shareholder and director, and Chairman at 
the Ist Annual Meeting. The registered office of the company is 
2.1, Creek Row. 


The printers’ declaration that [ put im yesterday will show 
when the paper Bundle Mataram started. Syam Sundar Chakra- 
barti joined in September or October 1906, ] used to see him. His 
brother Girija subsequently became connected with it. I know 
Kartik Chandra Nan. He owned Saraswat Press at 193, Corn- 
wallis Street. He madew declaration on 24th November 1905. 
(Declaration marked Kx. 1441.) The first declaration of the 
Classic Press was in 1902 or 1903. This is the declaration of 
transfer from 55, Corporation Street to 48-1-9. Corporation Street 
(marked Ex. 1442). 


This is the declaration of Kartik Chandra Nan for Saraswati 
Press (Ex. 1441). This is the declaration of Nikanja Lall Dutt 
for the same press (Kx. 1448). This is a declaration of Bistu 
Pada Sen for the Bande Mataram Paper (1444). After Phanindra 
Nath, Birendra Nath Banerji made a declaration on 21st May 1908 
as printer and publisher of the Jugantar (1445). This ‘is the 


EVLDEXCH, fe 


declaration of Phanindya Nath Mitter for the Jugantar (1446). 
fn the beginuing of April the Sumati Printing Works was 
transferred to 68, Mamktola Strect, and that is w vay I searched 


No. 68 in Phanindex’ S Gise. 


} searched the house of Tara Nath Rai Chandhuri at 4, 
Raja’s lane on 19th May. 1 searched his house in consequence of 
information. At that time he was manager of the Juyantar. <A 
warrant is oul against him and he is proclaimed as an absconding 
offender, under the Arms Act. In that search J fonnd a loud! 
revolver, 5 catridges in a ponch, two 6-chambered revolvers, a 
dagger marked A. lL. K. K., a kukri. two other daggers, a tin box 
“ ith 2 20 cartridges, + huxes of 22 cartridyes, 2 boxes of cartridges, 
and other cartridees, revolver and rifle, aud shot eartridges, in 
all some 1,280 cartridges as deta ileal in the search list, an 
ieplements, a railway carriage key, a wood cutter (marked 1447 
mone lot). Tara Nath comes fron) Lamchar in Noakhah District. 


On 2srd June 190% | searched 68, Maniktola Street on the 
neension when we arrested Nikhileswir in this case.  [ had search- 
witnesses and police officers, Mr, Creagan, Inspector Mullik and 
other officers. This is the seareh-list (Ex. 117). It was written 
by Mullick and signed by me. | found acensed Nikhileswar there. 
Probhash, the accused, was also there. | tound things aud en- 
tered them in the search-list : 


At searches of Jugantar after its vemoval to Mamktola Street 
[found Probhash and Nikhileswar present on both occasions. | 
seurched the Sundhya 3 times. 1 found Probhash there twice. 


The signboard at 75, Covuwallis Street of the Juqantar had the 
Juynidar crest and the words dugantar Warjalaya. 


Jogendra Nath sen who declared himself printer and publisher 
of the Sandhya was proseented for giving a false name. He put 
in a fresh declaration viving his nameas Lall Bihari Sen and 
Was warned and discharged. 


The Saudhya is now being printed at £8.1-9, Corporation 
Street, at the Classic Press. 


! remember the accused Bartndrn Kamer Ghose writing a 
atifement on the drd May. He wrote it at the C. 1. D> office at 
20, Royd Street. Lo suw him write it. The whole was in his 
writing, This is the statement. (Mr. Norton wants to put it 
In as a specimen of his writing. Lt is objected it cannot be put im 
atall. Admitted as a specimen of writing. Marked 1448.) 

T have not taken any partin the investigation of this case. | 
have assisted by producing these things, : and viving votes, of previ- 
ous searches and enquiries : So far as | know, Mr. Denham Was 
the head officer investigating. Subsequent to arrest it was Mr. 
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Denham, before arrest | do not know, | can only surmise. | can- 
not vive an idea who was the chief investigating officer before 
arrest. There were different offivers at different stages: Soshi 
Bhushan De, Pura Biswas and latterly Ram Sadat Mukherjee. 
I know them all. 

PLOW. 86.0 WIL, Cordudsh, DS. P.—Was present at the Midna- 
pur Conference 7th, Sth Dee. 1907. Aravind was present. Saw 
valunteers with Jathies melading Sateyendra Bose as captain. 
K. B. Dutt was chairman, when he wanted to speak there was 
great wproar as people wanted to know if he would speak on Sew, 
Aravinda though appealed to, did not calm the extremists. 


PL W. 87. Naadug Bose. - Clevk, D. Waldie & Co, on 21st April 
L808, sold Sulphuric Acid in bottle Hx. 435. Mx. 620 15 their 
label. 

PL W288. Laspector Bruode Gapla—Higembotham was shot at 
Khusti on 4th Mareh. 1 investigated the ease, TP got Ha. o47- 
o £0, 

PL W. 39.0 Sash Bhainon Adhikary— Head master, Bhadres wi 
School, Upendra Banerjea and JLrishikesh were sometime teachers 
there in 1905-1906, Ks. 76 and 76 have resemblance to Upendra’s 
writing. : 

PLOW. 40.0 Mini Charan Chahrabiniy - Teacher in Bhadreswar 
Sehool Upendra and Hrishikesh were teachers there. 


PLOW. @1. Sambhia Nath [hy Clerk, Benegal Chemiead sod 
Pharmaceutical Works. Proves Hy. 604 fo which 504 i. the veply. 
Ka. BL, 432 and 677 2 are labels of one Firm. 


PL. 72.0 Radha Go tndu Kradu, Tusp. CAD Searched Sal's 
Lodge Deoghar un 25th May. Tt ts tu an isolated place. | Found 
Hix. 767--777 and 1127. Made enquiries about Ka. 775 and 779. 
I got 750) 1-5 from Post Master there. On oth Jane went to Ginidi 
and examined Attendance Revister of the National Sehool where 
Narendra Buxi and Krishua Jibon were stndeuts. | got revolver 
Nx. &68 from the Court Lnspertor of Bankura, on 12th July. The 
two stndents left the School ou th April 1908s. For 15 
days after 2nd. May was engaved in examining the documents in 
Park Street Thana. 

YP. W. 43. Narendra Nath Dnit,—Clerk, B. K. Pal & Co. 
Received letter Ex. 808 on 2nd May. 500 is our reply. ey. 777 
is label of C. J. Hewlett, chemists. 

PLOW. 44.0 Hivalal. Post Master of Rohini. Knows Sudhir 
Kumar Sarkar who used to come for letters addressed to Upendra 
Banerjea, Salendra Ghosh, V. V. fala, 8. Ghose sent Rs. 15 by 


M. 0. to Upendra in Caleutte—Ea. 1007. Sailendra Bose also 
caine for letters. 
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P. OW. £5. Sevancundan Prosud.—Sub Post Master. Proves M. 
O. reecipt aud parcel notice Wx. 865, S66. 

Pr. W. 46.) Podun Tewart.—Post Man. Delivered letters in 
Arabindw’s name to Raj Narain Bose’s house in Deoghar. Proves. 


ix, 778, 905-A. 


PLOW. 4%. Tariné TRont,—Post Man. Many Bengalis Lved in 
Sils Lodge.—Profulla Chaki, Sudhir Sarkar, V pendra Baner jea, 
Prokas Bose. 


PLOW. 48. Giopal Nahur—Railway gateman at the crossing 
near SiPs Lodge. Some Bengalis lived at Sil's Lodee of which he 
liacl the key. He did not see the Babus. 

PLOW. 49. Nanda Bisore Roy.—Present at the search of Ail’s 
aot 

~W. 30, Manih hall Dott_—Sattyendra Dose was manayer of 
M th Chaira Bhandar. Nirmal (Nirapado) used to sell things 


there, TP lent Rs. 080 to Sateyendra for cloth busmess. Ex. 1030 
is the document. 


W. 5f. 0 Nrajnddin.- Present at the search of S0 College 
Street. ix. &: 20-531. and SOS were found, 

PW. 52. Ins A. Perey, -On 2nd. May searched 30 2 Harri- 
son Road. Found 760-761, 764 and 1162. 1 took sone photos cf 
the Garden Wa. 50-55, alse of 154 Harvison Road Ex. 34, 30. 
Ka. 36 is photo of a bomb, 


PLOW. 83.0 Tusp. H.W. Major.--Searched Provas De's house 
al o2 Mechna Bazar Street and found 5 pictures L241 com | PL, 


PLOW. 5-4 Dusp. dM ddai. --Present at search of 15 Gopi 
Mohan Dntta’s Lane on 2ad May. bn 373-4, ost sD 2 were 
fonnd there. T vot from Inspector G upta and made over to Alajor 


Black Kx. 710, 712, 713,—716. 


PW. 64. Behary Cell Chakrabarly-—VProprietor of the Classic 
Press. Printed Nee Judea foro vears, Sandhya for 2 days its 
its machine was out of order, Proves Ex. 1458—1400. 1 took 
over charge of Sandhaya from Ast July. Printed Baide Matava 
for the first twelve days. 


PLOW, 66.0 SG, Jordan---Police Surgeon. Examined Indra 
Nath Nundy on 28rd. June 1908. Left hand near the wrist 
missing, Hand was carefully dressed-—-perhaps removed in 
rousequence of an ceulona Other fingers were badly injured 
and portions of arms. Bluish black small spots discovered in 
chest, leg cle. 

PL Wt. Vetprra Charan Mookerjee DS. P.—On ord. duly 
1908 searched the house of Nikhileswar Rat at Damrar in Daeea 
He was not present. Found Ex. 1362-1378. 
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P. W.d8. Tusp. Nayesh Chandra Mookerji.—Ii Feb. 1906 there 
was an Agricultural Exhibition in Midnupar “Bande Mataram”’ 
les aflet were circulated by Khudiram Bose. I arrested him. 
Chandra Kanta Chakraburty was there. Volunteers paraded the 
streets and propagated Swadeshi. Aravinda visited Midnapur on 
7th and &th Dee. 1907. Sattyendra, Khudiram etc., visited him. 
Great noise on 7th at the conference meeting. The Extremists 
held a separate conference ou the Sth. IL searched the house 
of Purna Chandra Sen at Tamdng on 2nd June. Found Ex. 
139 and S40. 


P.O. 59.) Bama Charan Sen.—Was Manager of Navasakte at 
45 Grey Street from Baisak 1314 for one year {ill it eased. ‘Two 
years before that was Manager of New India for a year. Bepin 
Ch. Pal was Editor, Debabrata was sometime sub-editor. 5/6 
days before Navasakti (daily) ceased Abinash Bhattacharya came 
with a letter to take charge of the Press to bring out Narasakts as 
weekly. He said le vave up connection with Jnguntar as he 
did not sympathise with its writings, Ex 314°1-4 and 315’1-6 are 
aceount books. Tara Nath Rai was a clerk. Debabrata’ had a 
religious turn of mind, He never talked politics. There was uo 
connection between Narasnkt! and the Saudhya or the Jugantar, 
the Bande Mataram ov the New India as their? writings were 
not approved. Provash De used to write iu the Navasukte. 


PL WY 60.) Debendra Nath Sil-—Owner of Sil’s lodge in 
Deoghar. Khuadu da) took lease and she sublet to others. 


P. TV. 61. Bhawani Nath Nundy.- Offe. DOS. PL on 23rd. 
May IJ searched Bejoy Nag’s house in Khalna. x, 741-744 and 
746 found there. 

PL OW. 62.0 Chane Dass. —Coaclunau. Ue drove 2 meu from 
Chatra to French Chandernagore on last Dewah wight at 8 p.m. 
One was Rishi Baba. Could not identify the other. They came 
at 2 a.m. 


P. W. 63. Insp. Jogendra Movkerjea.-~ Last witness pomted to 
him the placcs where he drove bis carriuge. Hx 88 is uote of pro- 
eeedings of a meeting held to houvour ‘Aravinda and Bepin Pal 
at Uttarpara. 


PLT, G4. Prosauna Kemer hash, -—Sab-luspector of Schools. 
Sishir and Sudhir were in the 2nd Class in Khulna Zilla Sehool. 
They left together in Jan. 1907 as they were defaulters. 


P. W. 65. Hare Nath Roy.—Court Inspector Bankura, Id. 
Kix. S68, 
P. W.66. S.T. Sachindra A, Mall/k. —Agssisted iu the searches 


of Sudhir K. Sarkar’s house at Khulna and Indu Bhuson Rai’s 
house. From Sudhir'’s house Ba, 823-829 were found. 
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P. W. 67. Insp. Lane Gopal Chosh.—Searched the house of 
Birendra Nath Ghosh at Sagardari on 11th. May. Ex. 884-887 and 
890 and 894 were found. 


DP. W.68.  Surath Chakraburty.—Clerk, Telegraph Dept. Pro- 
duces telegrams Ex. 1379—1399. 


P. W.69. Chandi Charan Suha,—Owner in 1906 of 41 Cham- 
patala Ist Lane. Jxyautar office was there then. Abinash Bhatta- 
charya paid rent. Agreement was in the name of Harish Ghosh. 


P. W. 70. Annkul Ghose-—Kept last witness’ account books. 
He nsed to go and realise rent. 


P. W. 71. Radharonum Bose. —Servant of P. W. 69. Don't 
know Abinash. 


P. IW. 72. Sarat Chandra Ghosh.—Ouyr firm manufacture iron 
danks. On Chait 17th 1314 an order was booked for un iron tank 
4x li’x 1)’. A man came for the tank. Bibhuti Bhuson resem- 
bles that man. 


PL IW. 78 Sarada Prosad Das,—Ex. 861 is order for the tank 
in my book, Tank was like Inx. TV. Dot remember who gave 
the order, 

PL We 74. SLT. Suhkvmar Banerjea.—Ex, 735 and 730 are the 
two packets which S. 1. Latifuddin made over to Mr. Denham on 
20-5-08 as found in Sylhet and which I made over to Chemical 
examiner in dune. 

PLOW. 75. Sailendra’ Siarkar.—Clerk, Simla Post Office. In 
may 1908 after arrest of Aravinda Ghosh Government sent an order 
to intercept all letters to 48 Grey Street. Kx, 1290-—1296 are 
the letters. 

P. W.76.) Phanti Bhusan Roy -Sub Post Master, Manicktola 
M. O. 992 shews Rs. 20 issned from Maniktola to Sishir Ghose at 
Bombay. 251/1 is the acknowledgment. Money appears to have 
have been paid on 27th April. 

PLIV.77. Nesory Lal Das Gupla—Clerk, General Post ONiee. 
Tn Dec. 1907 was clerk in Baghbazar Post Office. 15, Gopi Mohan 
Dutt Lane in that jurisdiction, so was Muraripukur Road. M. QO, 
3683 was for 10. issued from Burdwan and paid to Barindra Ghose 
at No. 32.—-Ex. 916, LOO4. M. O. 634 for 15. Ex. 923, came from 
Jasidhi on 2-35-08, M. O. 516 of 13-2-08 for 50 issned from Jasidhi, 
Kx. 920. Under orders of Chief Presidency Magistrate I inter- 
cepted letters addressed to Upendra Nath Banerjea at No, 32 — 
Kx. 924, 896, Ex. 929 1s the envelope of 924 and came from 
Baidyanath. 

P. VW. 78, Inspector Chandicharan Mukerjea—On 14th April 1908 
was deputed to watch Howrah and Sealdah stations, 32 Murari- 
pukur, 23 Scott’s Lane. 4 Harrison Road and 15 G, M, Dutt Lane, 
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On sth April followed Abinash and Barindra from No 23 to 
No. 32. At G. M. Dntt’s Lane saw Barindra, Kunjo Lal Saha, 
Sishir Ghose Upendra, Nagendra and Poresh entering No. 15. In 
garden I saw Sachindra Seu, Bejoy Nag, Naliny Gupta, Upendra, 
Paresh, Kunjolal, Hrishikesh and Sushil. L saw Sailendra in 
garden. At No. 4 I saw Sailendra, Barindra and Upendra. I kept 
no notes of the watches. Speak from memory. 


L refreshed my memory frum no materials. Have not dis- 
eussed my evidence with any one. My evidence is entirely 
from memory. It is not always usual to keep notes during watches. 
] started watching 23 Scott's liane from 16th or 17th April, 1908 
may be till the 26th. 1 don’t remember dates after the 18th. 1 saw 
Abinash on the Lsth. Naren Mullick told me he was Abinash. 
No other incident about No. 25 to fix it in my memory.  Bolai 
Ganguly watched No. 15 with me. Did not see Sivakali or Sarat 
Das watching the house, nor Satis Banerjea. Can't say if Balai 
wag with me when | saw Sisir, Upendra or Kunjalal at No. 15, 
Did not see Suresh Ghose watching any other house except No. 
134, some day between 20th and 27th April. Before being examin- 
ed before Mr. Birley | did not make any statement verbal or 
written to any one of what I had seen. | kept to myself all that 
I had seen or known. Not sure of the dates J saw Hrishikesh or 
Kunjolal im the garden. f got instructions to watel: places not 
persons. | did not try to ascertain names. We were dressed as 
low class peoples —never dressed as geutlemen, Can't say on what 
date L saw Sisirz it was between 20th and 27th. | shall be sur- 

rised to hear he was in Bombay ap te 27th April and received an 
M. O. there. I can't give exact dates on which [ went to wateh 
the garden except Usth. Cait say on which date ] saw whieh 
persons in the garden, Tean’t say how Abinash could be at Giridhi 
on the 1sth as | saw him that day. 


PLOW. 79. Hayter Daff., Sandi, Railway Police-—1 escorted 
L. G. Sir. Andrew Fraser on 5th Dec. 1907 from Cuttak to Howrah. 
At 2 A.M. on 6th was thrown oat of bunk by a violent jerk. Train 
stopped. Found line rained 40 to 60 yards to the rear of the last 
carriage, There was a hole » ft. deep and 4 ft. across. Rail was bent 
upwards, we got in and train went to Kharagpor. This was 
awbout 12 miles from Kharagpur near Naraingarh. Hx. 952 is a 
portion of the pot-sleeper. 953 and 954 are pieces of iron. 955 
ure three pieces of lead. 907 and 958 are raw cotton wool stained 
yellow. 959 are sal leaves with traces of sweetmeats. Hx. 960 
and 971 found there. Some railway coolies were charged and 
convicted. Five out of 6 cooltes. 3 canfessed, 2 retracted and 
one did not. They were gang men, one was made approver. 


P. W. 80. dogendranath = Sen—Pleader Tamlug. Father of 
Purua Chandra Sen. Proves Purna was with him almost recularly 
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up to 24th April, 1908 when he left without his knowledge. Was 
present at the Midnapur conference as a moderate. Sandhya was 
w vile paper. Jugantar’s writings were grand. It is extremist. 
Bandematarum was Nationalist paper. 


P. W. 82. Deldas Karan—liditor, Medini Bandhub, Midnapur. 
Ex, $74 was erest on the paper of hon and unicorn, 875 shews 
erest ehanged into Jagadhatri goddess. Change was due to Hem 
Chandra Das. 876 is his Ietter to me. Hem went to Europe 
to learn photography. My paper was moderate. Was present at the 
Midnapur conference. There was a Chatra Bhandar at Midnapur. 
Young men sold things e.y., Nirmal (/.e. Nirapodo) Purna Sen, 


P. W. 83. Nabrukrisna Ghoase—Produves from office of Joint 
stock Companies, papers relating to Chatrarandar fad.. New Lidia 
Ld. and Bande Matarai Ld. 


P, W. 84. Pabitracharan Dutt—Managing Director, Chatra 
Bhandar. It was started in Bahdra 1313 first at No. 101 then at 
113° Harrison Road. Ex. 78 is Articles of Association. Indra 
Nundy was one of the promoters. Aravinda and Subodh Malik 
witnessed my signatnre. Nikhileshur was one of the auditors. — L 
took 27 Kanai Dhar’s Lane on lease for a boarding house. I 
let the honse afterwards to Jxygantar on 40°. a month. Chatra Bhan- 
da had no branches in Calentta or outside. It sold books, pictures 
Ma. 1252 ix a prospectus. /nyanfar advertisement appeared on the 
hack. 1 took serious objection to it. 

P.W. 85. J. D2 Costa-—Clerk, Controller of Post Offices. Pro- 
duced 846, 905, 1003, 100-4 to LOU? money order forms. 


PLW.86. Sukwmar Mitra—Aravinda is my mother's sister's son. 
Kx. LOG] is deposit of 500’. for the defence fund at Mercantile 
Bank. Defenee Association at & College Square used to teach 
sclf-defenee latti play, boxmy, jijuitsn &e—started ino August 
1907 and dissolved in May 1908. “he appeal was for help of 
family of Basanta Bhattacherva, Printer, Jagantar, sent to jail. 
Ahinuash was a sort of Bazar Sarkar of Aravinda at No. 28. Ex. 
298 is the cheque book of the bauk. In Mareh and April 
Avavinda lived at 23 Scott’s Laue. He left Boroda in L906. 


PP, W. 87.) Mathew Lawreace Banes jea--Postmaster, Harrison 
Road. From Ex. 871 and 872 it appears that Rs. 20 - was sent 
to Dinesh Chandra Ray at Muzaffarpur on Sth April, 1908. 

P. W. 88. Bepin Behary Bose—Avavinda's father’s sister was 
my mother-in-law. Garden belongs to Aravinda and his brothers. 
In 1906 he asked me to sell the garden. He asked 7000.-, the 
highest offer was 5000’-. 

P.W. 89. Naba Jagendra Mitra.—Cashier, Bande Mataram Td. 


I kept Cash Book Ex. 1067. Arabinda was sometimes Managing 
Director. 


1] 
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P.W. 90. Bankim Dutla.—Satyendra Bose was manager of 
Midnapur Chatea Bhandar. Nirapodo and Khudirain Bose were 


seen there. 
PW. 91.) Major Prank Smallwood—R. A. 


[ was officiating Chief Inspector of Explosives. On May 2nd 1 

examined the scene of the outrage at Mozufferpur. I examined the 

Dharmsala there. 1 helped to open the rovm in 

Major Smallwood. Which Khudiram and Prafulla were said to have 

stayed. In the room IT saw this baw (Ex. 1126). 

Té was full of cotton wool, There was an impression in if, as 

of a small tin box which was shown to me. In the tin box 
also there was cotton wool, 


On 3rd May T went to Park Street Thana at the request of the 
Commissioner of Police. To was shown a quantity of explosives 
suid to have been found at 13-4 Harrison Road and at Manitktala 
garden: also certain literature. J examined the explosives and 
looked at the Nhterature. «Shown XXXIV). [t is a standard 
work: rather older than Sandford (Shown Ex. XXXVITI 
& 738). Towas toll this XN XXVILI) was found in the garden. 
This (735) isa copy of it. T have studied them very carefully. 
Except for a page or two they are the same, This (738) ts 
perfect, but there were some other copies short of paves. 
The work is very clever, asa system for the mannfacture of explo- 
sives. Anyone could ave it, there are no techmealities or chemical 
formula. The instrnetion ix eveellent. Many of the explosives are 
novel, not referred tc in ordinary text-books. [t world be useful in 
the liands of those desiring to exveente a revolation. To think 72 
explosives are referred to. The idea of the book is to use the 
contents of a Chemist's shop for the manufacture of explosives. 
“Kerosine powder” is an entirely new explosive.  “lannin 
powder ” has not been nsed sinee VE48-50: if was then tried 
for matches and was a failure and had not been manafactured 
since: it won't keep. he manual refers to destruction of bridves 
and building mm detail and works ont quantities of explosives 
required. Kerosine and Tannin powder are about 30°/) stronger 
than gun-powder. I'he manual refers to dynamite, gun-cotton, meli- 
nite, hell-off-ite, an American explosive. The last is the strongest 
explosive known. All the materials | examined are mentioned im 
the mannal. 7 was shown jars full and empty, of acids, | thought 
abont d0lbs. of acids had been used : there were roughly about 40 
or 501bs. left. About 50lbs. of explosives might have been produc- 
ed, judging by the quantity of acids used. T was shown some 
dynamite cartridges said to have come from 134 Harrison Road. 
There were 19 or 201hs. of dynamite. I destroyed 19 dynamite car- 
tridges on the spot. T sec 22 cartridges were destroyed to be accu- 

vate. | was present twice at Major Black’s laboratory at the Medical 
College, when Major Black was analysing. { saw the fulminate 
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of mercary being analysed : | tested it with him : and some picric 
acid. When picric acid is fused, it is known as lyddite and meli- 
nite : they are the high explosives of Kneland and France, 


Carbolic acid can be used for the manufacture of pieric acid. 
Nitro-glycerine iN alyceripe treated with nitric acid. Jt is a 
very stroug explosive indeed. Caustic potash is more fur neutra- 
lising acids : it is used in a laboratory for destroying bad attempts. 
It is used in one known miming powder, ] think Farier’s. Caustic 
soda is available for the same use. Nitrate of potash is used for 
making gan-powder : that, sulphur and charcoal make gun-powder. 
Ainmonium chloride is used for making picrate of ammonium: such 
peratas are used for exploding picric acid. Red phosphorous is 
used for detonating compositions. Mixed with chlorate of potash, 
with or without sulphur, it is the ordinary detonating or cap com- 
position used in the army.  Mereury ts used for making fulrsinate 
of mercury. That is used in nearly all detonators. It Jias to 
be kept im water, as 16 Is so very sensitive: if touched, it will go 
off. When they Toad it, they damp it with alcohol. [ saw 6 
samples of frlminate of mercury which isust have been manu- 
Factured within 26 hours. fb saw them on filter-papers. It is manu- 
factrved on titer-papers, stramed throuch then aud left to dry. 
Sulphide of Jead ts not an explosive. Sulphide of autimony could 
be used in conjmnetion with other substances tu the manufacture of 
detomuling composition as a detomntor. 


1 saw shells in all stages of manufacture. {tis usual to make 
shells of soft wetal so that you can fit them with a screw, to admit 
the detonator. Copper and tin make a soft metal: with zine they 
make guu-metal To saw a erneible with siall pieces of tin and 
copper entup. That is whe: one would expect ti making a shell, 
(Shown 597) One piece is zme, one tin, (Shown aden Ht is zine, 
One cuts the pieces sinall enough to go m to the erneible + there ts 
no standard size for entting. GShown 193-1 G2.) They are sand- 
moulds. They are the size of the actual manufactured shells that 
wesaw. (Shown 996), They are copper enttings. (Shown 614), 
luside them [saw sand-cores similar to those just shown (513), 
The spikes ave what are called dead heads formed when the gas 
forces the metal out. (Shown 637 & 662). This (637) is a comple- 
ted Orsini bomb and this (062) an meomplete one. Ain Orsini 
homb has holes to be fitted with protradiug cletonaters so as tu 
insure its going of, (Shown Ex. 600 & 635). These are ball-cork 
nsed on cisterns. They are swtable for use as bomb-shells and 
have been used in history as such cg, i Deasy and Flanagecr’s 
“ase This (660) is the kuob of a bed-stead. Jt bad pieric acid in 
it and has now. Used as a bomb, it would kill you ontright. It 
would have a radius of about 5 yards. The danger zone of this 
(637) would be quite 30 yards. That of these (600 & 635) would 
be 25 to 30 yards. (Shown 999). [t isused in a laboratory under 
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a retort to prevent the flame breaking the bottom of the glass : it 
spreads the heat. (Shown 603). They are used with the ball- 
cocks: they are filled with sulphuric acid. Immediately before 
throwing, the sulphuric acid is released: usually a thickness of 
paper is placed between to give time. (Shown Ex. 36). Lremem- 
ber the original. Tt was full of picric acid fused. | was 2 days 
trying to unload it and it was so dangerous that 1 recommend its 
destruction. These (G04) are the levers for the taps (603). This 
(610) is an iron shell. It contained picric acid and 24 spikes 
sharpened at both ends. The danger zone of such a shell 
would he about 70 yards. It might be 100. L thought it 
was meant for strect-fighting, as it would be unnecessary to 
have so large a thing for one man and it would be hard 
to conceal. L unloaded it at Park Street Thana. This (661) is the 
reservoir of a cheap lamp. Jt was filled with fused picric acid. 
[ts danger zone would be about 30 yards. (Shown 631 and 687). 
They are Noble's detonators, © They are the ordinary commercial 
detonators. I remember 6 coils of fuse, These are they (584). 
These (623) are clectrie dry cells. This (584) is electrie wire. With 
it one could fire a bomb at the distance of the wire. These (626) 
are moulders’ rods for holding up the core in moulding a shell. 
This (614) has a spike of the same gauge as the rods. This (586) 
is the ordinary hand-book on moulding. It hag run throngh 9 
editions. (Shown 594, 595), They are praners on which bombs 
could be shaped. IT doubt if the Mozufferpur bomb was larger than 
the small one: 1 thought it wonld have been Jess than a tennis-ball, 
(Shown 599, 605, 607, 634, G66, G28, 667, 67-4, 675, 696, 676, 683, 
677, 678, GSO, OS], 682, 679, GM4, 69-4). They are laboratory appara- 
tus, glass retorts, etc. With it fulininate of mereury could be 
manufactured. It is a complete apparatus for the purpose. 
(Shown 632,1-1) They are samples of fulaninate of wereury, 
those that we saw onthe filter-papers. As they were dangerous to 
keep, we put them im water. They varied much in quality, sugges- 
ting that some one was under instruction. Two of them would not 
vo off at all. To was shown some dynamite in a backet, said to 
have been found in the garden. There was about 20 Ibs. of it, 
and about 20 Ibs. of gelienite in cardboard boxes. It was the 
gelignite to which I referred when | spoke of destroying 20 Ibs. of 
dynamite. There were 19 dynamite cartridges from No. 134, 
Harrison Road, not the 20 lhs. of dynamite. The gelignite was in 
the form of cartridges. Gelignite is a trade term of dynamite. 
The dynamite and gelignite fonud im the garden was quite sufh- 
cient to destroy this building. (Shown Ex, 591). The article is by 
Berthelot, the most expert chemist of the day. (Shown 387). 
‘These are cores for bombs (shown Ex. 390). This isa stirring rod 
for stirring metal, in a cracible. Resin is used for mixing with 
sand, for making moulds. Files, chisels, tongs and hammers are 
necessary for making bombs. (Shown 209). It is a box of Whit- 
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worth taps. | destroyed one bomb as the picrie acid had formed 
picrate of copper by contact with the copper and was dangerous. 
Sulphuric acid js used in manufacturing nearly all nitro explosives 
to carry off the surplus water. You require it in all operations, 
(Shown 215). There are iron pipes; such are frequently used for 
hombs. In the book (738) there is a diagram showing how to fit 
them up. A man in Paris, an ex-lieutenant Russian Engineer, 
Sfeanski, Is the reputed author of this (Ex. 738). [ have not see 
the work hefore [ saw it in this case. (Shown Ex. 735). [t con- 
tains a ball of box: it might be used as a evre for hammering 
round, not for moulding. (Shown 712, 713, 714, 715.) I examiuned 
these with Major Black. They looked like preparations for 
making moulds. (Shown Ex. 11). It is an ordinary moulder’s 
hox (Shown Bx. TL). It is the rough casting of a bomb, (Shown 
XXIX). They area moulder’s box. It bas been used. There 
in still sand init. (ix. XXX] shown). = [tis a wooden core for 
hammering envelopes on. ‘Shown 2141-5). They are moulders’ 
hoxes, used for holding sand. — L have seen (Kix. 429). = They are 
enttings of metal for making shells. 1 saw (Ex. 437, 438). One is 
anempty bomb and the other a sample of its contents. When we 
saw the bomb, it had not been loaded; if had only the core. 
(Shown S®b). The first is a formula for fulminate of mercury : 
there is one for pterie acid aud one for nitro-glycerine. They are 
correct formule and very like the Alvarh ones. 


(Shown Ex. 1210) The first formula is the ordinary cap 
composition, The second is the first with ground glass added, 
whieh makes 16 more sensitive. The next is a correct pres- 
eyiption for fulminate of merenry. There is a reference tu the 
method of firing by means of an electric battery, with platinam 
wire. ‘The formule pomt io explosives: nothing else. (Shown 
Kix. 667). The first thing is a formula for making soft metal, then 
instruction for foundry sand, then bullets. There are tustructions 
as to how much powder would go into a shell, worked out rather 
childishly, but probably correctly. 1t 1s elementary but currect. 
Fulminate of mercury is often called Detonating mercury. [am 
almost sure this is taken out of the Mamktola book. —L have read 
up # little abort mateh making, | am not conversant with it. 
Chlorate of potash, sulphur and red phosphorus is in nearly every 
match, Filter papers are necessary for laboratory operations of 
any kind, In making moulds castor oi] is used: for biuding the 
sand together. [ cannot say bow long after you wonld find traces : 
you must ask a chemist that. I doa lot of moulding myself and 
use castor oil. 


P. W. 92. Sukumar Sen.—was Managing Director of Bande 
Mataram Ld. for sometime. {[ knew Aravinda. He was Editor 
for some time, object was more political than commercial. Old 
Bande Mataram was printed at Sandha office and we had to pay 


elt) ALIPORE BOMB CASE TRIAL. 


Rs. 2900, Bepin Pal borrowed the same from C. BR. Dass, R. N. 
Roy and Sailendra Ghose. Bande Mataram had no connection 
with other papers and it was certainly no link in any couspiracy 
against Governmeut. 


P. W. 93. S.f. Suresh Chandra Ghose—Began watching from 
10th April 1908. To Hem Das’s house 38-14 Raj a N. K. Strect saw 
Barindra, Narendra Gossam and Indu Roy euter that duy. 
Mound them at Howrah station with a canvas hae entering a train 
ub 6-30 p.m. | and others did the same, Bag was like Hx. 659. Got 
down at Mankuudu and followed towards Chandernagore. Gossain 
parted, we lost sight of Indu but followed Barindra to Hari 
Neogy’s house. Came back to station to report, went back snd 
watched whole meht. Did not again see him. Searched next day 
but failed to find him. On 16th followed Hem Das to 78 Russa 
Road and again on 17th. On 20th watehed the earden. Upendra, 
Nirapado and Krishua Jibon came out. Krishna weut tow ards Bac- 
mari, Other two entered Maniktola Post office brought a big en- 
velope, opened and read a letter and then went towards Sealdah. 
Conversed with two Madrassis on the road, one was Kane. — | 
followed Madrassis. They entered No. 15 G. M. Dutt’s Lane at 4 
p.m. On 2ist watched garden. Nirapado and another came out, 
took tram and went to D. Waldie & Co. chemists. Nirapadi 
brought a big jar and some liqnid. Jar was like Ex. £35. He also 
purchased two iron pots like Ex. 3892. Then they returned to 
garden, On 22nd watched carden. One of the Madrassis came 
out and purchased eatables. Ou 25rd Barindra came ont atuoon 
and went to 15 G. M. Dutt’s Lane. 12 or Léin batehes of 2 and 
3 also entered the house. Kane came out and went to eet a medi- 
cine and returned. Upendra, Sailendra, Kunjolal,  Bibbuti, 
Nirapado, Indu, Bejoy and Ullaskar were the menu who entered. 
Also Kanai Lal Dutt who had heen hanged. Ou 24th Barindra 
came out of No. 15 at 6A. M. and went to 23 Scott's Lane then 
occupied by Aravinda. Sailendra and Abinash 7 had scen before 
to goto No. 23. On 25th followed Barindra from varden to. No. 16 ; 
he then went to No. 48 Grey strect, Nacusakté office, then went Lo 
38-4, Hem Das's house. On 26th watehed No. 15.) A 3rd class 
hackney pulled up there. Ullaskar entered with a bag aud two stcel 
trunks like Ex. 572 and 573. The carriage went to No. Lt 
Harrison Road. Udlaskar entered with bags and Nagendra and 
Dbarani took in the trunks. On 27th April entered No. 14 on 
plea of purchasing medicines aud found the trunks under /vhlaposh. 
That day saw Kane enter a train and | followed up to Sinias I found 
he was going to Nagpur. On ard May 1 pointed out Din Doyal 
Bose at Tram Depot. Arrested Narendra Gossuin at Srirampur 
on oth May. Identifies several accnsed in the several houses. 
Everything [ said is from pure unaided memory. I can’t give 
other dates. 
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Was a fellow student with acensed Barin Ghose at Deoghar 
High School in the same class. Next I saw him at No. 4 
Harrison Road on 10th April but did not speak to him. Up to 
2nd May did not know what was happening in the garden. 1 
watched and saw people going there. Sometimes 1 passed Barin. 
I vould know him from the back. T studied the faces. Can’t give 
vilicr dates besides those T gave in examination-in-chief. Can’t say 
with reference to a particular mn ata particular place whether he 
was alone or with some one else beyond what | have said. After 
2nd May Purna Biswas and T lived in the same hoase till October. 


P. W. 94. Raghunath Banerji—One of the Directors of the 
Chattra Bhandar Ld. Nikhileshwar was another Divector. Indra 
Nandy was another, subsequently hecame Secretary. 

P.W. 95. lusp. N. WN. Mullik.—watched garden from Sth to 26th 
April 1908. Also watched other houses. At garden saw Abinash, 
Asoke, Sachindra, Hrishikesh, Upendra, Bibhuti, Indabhuson, 
Poresh, Kunjolal, Krishna Jibon, Barendra, Narendra Buksi, 
Purna and Hem. <At No. 4+ Harrison Road saw Sailendra, 
Dindoyal, Upendra, Ullaskar, Krishna Jihon, Nirapado and 
Barindia. At No. lo, Upendra, Ulaskar, Krishna Jibon, Hem 
Das and Barindra, At No. 25, Sailendra, Dindoyal, Abinash, 
Upendra, Ullaskar, Hem Das, Burindya and Arabinda. [arrested 
Krishna Jibon on l2th May at his home iu Kansat, Malda. He 
is an adopted son. [found Ex, S50. 55) and 853. 1 kept no 
notes of the watches. 


The garden is not surronnded by wall Tt has no gate. It 
is not the practice of the C. f. 1). to keep notes. L did not 
vive the Crown Solicitor those details. Do not remember when 
Llirst saw Hem Das, but it was at No, 25. He was with one or 
two meu. Can not recollect who they were. I saw him agam 
on 26th. Don't remember when sav him agam. Did not hear 
revolver shots in the garden or men deiling there. Cant vemem- 
her the dates L watched No, 15 except the 26th, T saw Krishna 
Jibon only once there. To was in charge of the properties seized 
in Calcutta. |] assisted Inspector Samsun] Alum in_ instructing 
eonnsel for the crown, 1 brought the things to court from Police 
Malkhana at no 3 Dedar Buks Gane. After exivbited they remain- 
ed in boxes in court. Samsul Alum and other Police officers 
often inspected documents in the room i court hours. The name 
of Aravinda was given to me in connection with the watches. | 
saw him on 18th at No. 23. J shall be surprised to hear he was 
at the Kisoregunj conference from 18th to 21st April. 


P. W. 96. M. A. Usmani.—I was a Sub-Inspr. [ resigned. On 
3rd May arrested Dindoyal while he was working in the Tram 
Depot. 


P. W.97. H. 0. Weller.—Asst. Engineer, P. W. D. Railways.— 
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Kix. 97 L got from Police in August to verify contents. [It contains 
notes of inspection of E.B.S. Ry. from Dum Dum to Bagoolla with 
culverts, bridges, vroves etc. eorreetly shown. 

P.W.98. Stvakali Dass.—-Police Informer. From 10th April 
1908 watched 38-4 Raja N. K. Street, up to 20th. Saw Hem Das, 
Barendra and Narendra Gossain. One day a cart was brought by 
Poresh and another, 4 trunks, « kerosin tin ease of wood (without 
the tins) and cooking utensils were removed in it. On 26th T hired 
a room there. Hem Das gave me o receipt Ex. 854. Next day I 
was not given the room and J got money back. | gave a roveipt 
Ex. 358-6. Kunjalal, Bibbuti, Dindoyal also visited the house. 
Watched other houses and saw some accused visiting them. 


[ used to live at Ramsodor’s house at 56 Amherst Street. 
T did not say that 1 was informer as my pay was not settled. 
1 got advances. 1 got money when I wanted. Hem Das’s servant 
was a barber. | got information from him. Witness Sarat Das 
is my sister's hushand’s brother. Biswas told me to follow people 
who looked like budmashes —which means Cloonda class. T nnder- 
stood my instructions to be to follow sneh men as went sbont 
heating people or looked as if they would. 1 did not smell rehel- 
lion or bear anything aboot bombs. | worked as f was paid. J 
never kept any note. Watched Hem Das’s house fronfa grocer’s shop, 
once from a prostitute’s honse. J dont remember ber name. | 
passed myself as a school boy who had run away and wanted to 
spend sometime in her house. Don’t know grocer’s name. Never 
reported to Juspector Biswas the name of the grocer or prostitute 
ov the barber. [ did not understand that I was watching couspi- 
rators. My pay was fixed after I gave eviclence. 

P. W. 99. Nurse Wallace-—t kuow 37 College St. In May I 
heard a loud explosion there. [| saw some people running in or 
out of the gate of 37. There were patieuts in my room in the out 
door dispensary, Don’t know if they looked startled or spoke to 
each other. 


P. W. 100 Nurse Burke—Heard sound of explosion abont Sth 
or 6th May 1908. 

P.W. 101. Tusp. Soshy Bhuson De—In Octoher 1907 I cot 
information as to the existence of a Secret Society. 1 report- 
ed it to the Director of Criminal Intelligence, Indin. Since 
then I have been officially enquiring, At that time I was 
Inspector, C.J. D., on deputation, On 8th February T received 
more specific information. 1] was placed in charge of the 
enguiry about it, on the 8th. Police officers wer. deputed to work 
under me, Inspector P. C. Biswas, Snb-Inspector Narendra Kumar 
Mullik, Satish Chandra Banerji, Chandi Charan Mukherji, Head 
Constable Sarat Chandra Palit, Bolai Chand Ganguly, Madhu Sudan 
Bhattacharji, Sub-inspector Suresh Chandra Ghosh and avents 
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Sarat Dass and Siba Kali Dass. On 29th Kebruary L received 
information that the Head-quarters were at the carden. | deputed 
Sarat Palit to see the garden, not to wateh it: to see whether 
it was the head-quarters. 1 don’t remember the date on which I 
deputed him, it was the beginning of March. My enquiries were 
proceeding from the beginning of February till the middle of 
April. l did not take part in the investigation : my duty was to 
supply intelhgence as reported to me. 


On April 9th Satish Banerji reported to me that he uotieod 

e id a | *. O 
Barindra Kamar Chose coming out of Hem Chandra Dass’s house 
OS ft, Raja Naba Kishen's street. He did not vive me the names. 
{had previously given him a, descriptive roll of Barin and he told 
me that a mau of that description came out of Tem Chandra's 
house. He lowve me Tem ‘Chandre’s name. He said he followed 
the man up to the Muraripukur varden. 


On Ith April Bolai Ganeuli reported to me that he saw 
jarinddva Kamar and Abimash Chandra Banerji, mentioning both 
by name, conversine together at Scaldah Station, and that he fol- 
rowed them to 25, Seott's Lane. where Arabinda Ghose was then 
ving. He mentioned this nbont Arabinda, eiving his uame. 
Krom that place he said le followed Barindra Kumar. to the 
warden in Miararipakur Lane, 


On 20th April Savesh Chandra Ghosh reported to me in 
(he evenme that he had followed 3 men from Muraripukur earden 
nnd noticed them talking to 2 Madrasi boys near Sukea Street and 
then folluwed the 2 Madrasis to 14, Gopi Meohun Dutt’s Lane. 

On 12th April PE knew Avabinds by uame and knew he wus 
living at 25, Seott’s Lane. T have known Arabinda by name a lone 
tone, | dont know hnn even now by steht. da Qetober 1907 | 
was aware of tis name, before PE eot the report about the Necret 
Sociegy. J was ander the mpressiou that he used to contribute rw 
the Bande Mataram. 


On April 20th Suresh took me to 15, Gopi Mohun Dutt’. Lane, 
nimecdiately after reporting to me, | recognised the house as éhint 


of Adhar Babu, Pleader. 


Satish’s report of 9th Apml was writtes. [sent it to Mr. 
Plowden,  Bolar gave me an oral report whieh Po wrote and sent to 
Mr. Plowden. Suresh’s report to me was oral and Biswas entered 
it in the diary after 2 or 9 days. | did not make a uote of 
Suresh’s report at the time. Suresh reported separately to 
Biswas. L came to know abont that subscquently, 1 made no re- 
cord of the report. 

[ reported the existence of the Secret Society to Mr. Stevenson 
Moore, Director of Criminal Intelligence. ‘The tuformation of 8th 
February L reported to Mr. Plowden iu writing, ‘The information 
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of 29th February [ reported in writing to both Messrs As 
Moore and Plowden. Tho whole investigation Was @ Spot oy ee 
J think the police officers nnder me did not keep w ritten notes o 
what they saw. } don’t know whether they did or uot. | 

Reports of the 9th and 12th April were written and submitted to 
Mr. Plowden. Lwon't give the name of the informer. Informors oot 
regular pay. | eave deseription of Barin only to Satis nicl Savat. 
The description was got: from informer. Biswas was the mvesti- 
ewtion officer. The description of- Barty was lone hai, thin 
build, medium complexion, wears spectacles. When Barin was 
found on 9th April T went oat of the case. 

P.W. 102. 8. 1. Bola? Ranguty.—-From 10th April watehed 
o8'4, Sealda Station and the Garden, On 2 ith April lured a tiled 
hut opposite No. 15 G. M. Dntt’s Lane and watelied the douse. | 
found several accused coming from and entering other houses, 
Identifies some acensed. On 19h May went to Navpur, At 
Morris College caine to know that Balkvishua Uarikane ceame Prom 
Yotmal. Dem. 

PLOW. t03. Ae RL Motho sam? A/fyar—-By. 1059 is the seconnt 
opened in the mame of Arayinda and Sukumar Mitler woth dhe 
Mercantile Bank. 

PLOW. 108. Bhaaebet: Chawtee thi Muburra of ae Ps 
Gajendia Mabapatea aaternal nucle of Hen Das. Hem went 
to Europe. f wrote Ex. 827 to hie as Loheand Polen Were 
after [Tem, 

PW. 105. 4. 0, Rane jot--Barristey. Ex. LU2S and Lou 
are my wwime given to one Subodh Bose on 8-400 as he was 
iiteresting hiraself in Kliavlinin Bose’s sedition case, The lettor 
was to Mr. A, Chowdhury, Pkuow Provas, Dadi Nuely nnd 
Debabrata. Provash { saw in Swadesh) meetines, Swadesh oy 
ation began ow Tih August 1905. Partition of Bengal was on 
16th October, Xwadeshi aeitation was to encourage tudigerous 
industries and hayeatt was preached as a retaliatory measure to the 
Partition, Jf moral persnation failed social pressure was need 
Physieal force, £ dow't think, was advocated. hewitimate altera- 
thon of the form of Government was preached at poblie meet ines 
not Ly force. Moderates were for Swadesli aud Boveott but 
world ask for Government help when necessary.  Exiremists were 
only for self dependence, snd rely ou passive resistance-—-not active 
resistance, Partition was carried ont in spite of almost unpreve- 
dented opposition. There was genera] impression that several 
departments of Government were engineering an neitation in 
fuvonr of Partition through Mahomedans. 

The name “Extremists” was given first by the London 
“Times.” Arayinda, dedueed his polities from rehigion-— his 
polities had a spiritual side The papers “Bandemataram,” “New 
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Jndia,” “Navasakti,” ““Ineantar,” “Sandhya” were not limbs of the 
sane conspiracy. ‘There were controversy between them. Aravinda 
never suveested recourse to violence, he was constitutionally 
incapable of if He was amore a philosopher than a politician. 
Measures of “self-defence” were organised when Mahomedans were 
put up to attack Hindus. [ had never seen the view of the 
extremists that there should be bloodshed or murder. 


POW. 106. Diearku Nath Bhattachurya--- Teacher Rajshai 
sehool, Narendra Baxi and Krishua dibon were i the Sehool in 
1905, When Sir Baimfylde Fuller eame to Rajshahi 70 80 hoys 
were ibsent from school. The two hays were rustieated with two 
others. They were vood boys in their chisses. 

PLOW. 10%. Saret Chandra Das--T was accused ina Forsery 
Case, was made approver and cave evidence. Then employed ty 
Poliee in 1905, Watehed several houses and saw various aeeused 
visiting theme. Fo owas eoneerned in fraudulent coaspaacies: from 
POO nnd forced securities of over a lakh were cireolated, 

Ulentifies---Snilendya. Abinash. Arabinda. Barinidre. Hem 
Dose, Bejoy Naw Dindoyal and others. 

Did nef see Wem Das eo fo No. 1. Onew werd te Now fs 


Grey Street. bo sfarted aan eating hheuse ia To08 In 1905 | 
eave evidence ino the Pieh Conrt. | said Po owas in frandulent 
eonspimiey with forgers. Fo owas then arrested am ast Richa 
Navithinen Street. TP oceupied apart oof it. die 1oQUu 1 heen 
the conspiracy. Forged seeuritics for Rs. 125.000 were cirenlated. 
Dhionk (PL Notes were got out of the Bank by ertbius clerks, 
Onoone paper the uame off Prosad Das Dori was firged. | 
ney druve heen present then.  tleard siilendvns dame ta Febru. 
wav before Po began watelies, TP owatehed from modldle of Marek, 

POW. 108.0 Batwrant Wedshous~ Ted Constable Nagpur, 
Avabinda delivered foto lectures to Vo tremists at Nagpur ou 
22 Dee VF and 20th, Obst. slam. und) Tat) Fob, D90e. iu 
Sundar Chakraborty was with tua. To togk no nefes but made 
verbul reports to sapertors. 

Poi, 109, 0 Bapeal.--luspector, Dhnia, Pandesh. Ara- 
vinda came to Dholia in Dee. T9OF on bis way to surat Congress, 
Qn 26th dan. L908 he delivered a speech. Po took notes fa. Re, 

POW. (10. Nenad Aba? -D.S. PL Shandesh. Present at meet- 
ime on 2eth Jan. when Arabinda delivered lecture. last witness 
look notes aud made a report. 

POW. STE Dattatraya. Head Constable, Nasik.  Aravinda 
eam lo Nasik on 2tth dam IMs. 7 took notes of bis lectures—- 
iw. OU, 

POW. £120 lie. Gopal Roo. Ameo. Arahbindi eame to 
Amraoti on 28th dan, He delivered a speech. f noted down 
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immediately after the meeting. On 22th he wade another 
speech. 

P. W118. KB. Datt. Barvister. Presided at the Midnapur 
Conference on 7th Dee. 1907. There were volunteers. Arabiudit 
was present. There was opposition to my election as President. 
Thev wanted me to speak on Nwaraj and Boycott. Eveutiually 
[ was elected. J appealed to Aravinda to stop row coming 
from the boys. There was confusion about election of subjects 
committee. I had no knowledge wiat views Arabinda held. The 
Distriet Judge was for allowing the boys to use Bande Miataran 
badges. He designed the badges in my presence. The Magistrate 
Was opposed to it. 

PW. TE Mauthkram Kehor. Postman, Baghazar Posi Office, 
Delivered letter addressed to Upendra Mazumdar and Bartodrit 
Ghose at No. 15 Gopi Mohau Dutta's Lane. 


POW. 115. Nohbiroddin Ahmed, Deputy lispector of Schools, 
Benvali book Ex. 1461 was eiven to me for translation. 


PLOW. 116. Masuda? Hoy. Sub-Registrar, Wastia. Travelled 
down with Kunjolal Sabai same train on Uth Apith Pde 
to Calentta. 

PLOW. GG. TEC. Ghaitok. -Sanvw as dast witness. 

POW. 11S. Mouwmatho Llias.-—No, do G. Me DuttUs Late belo 
to pleader Adhar Ghose whose derk Lam. Nirapedo cally tim. 
self Amarendrn Bane yea took lease of the house in April Eos. 
Receipt dated L9- BOs. Bx. a8)/T was giver by me to lim for rent 
paid. J did not see who lived in the Lose, 


PW Tt No LT. De nebetuaeth a Bhatachargea, Sub-Tuspector, 
Maniktola from 25rd Devember T07 to Vth dime Pos 
Went to the warden and spoke to people there to Upendra 
and Sachindra, about 20 days before Zid May  Upendyva was mia 
Sinmvast Cloth. Sachin said he owas taught Geeta there hy 
Upendra. T don't identify any other accused, Thad no suspieion 
that arms were hidden or manufactured there, | had no suspreion 
thont the place. On two other oreasions bo went there, did 
not find the two but others who said they had come to see the 
Sannyasi, Did not see Pobee Officers near the garden on those 
oceasious, 1 was called at S am. oon 2nd May to the varden 
and siw lots of Police there, TS men were arrested, under see, 54 
Cr PLC. Po eot fax. R96, 921, 925 from Post Master. | entered 
a charge iu the Thana Diary A first tuformatiou was brouvelt 
to meon [7th May stened oy PLC. Biswas, 

Upendra’s conversation interested me. lL eanamaeine he would 
interest young people. fo onever heard guns fired at the garden 
nor Lhe beat constable report to me, 1 teld them twas a police 
officer. 
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PLOW. 120.) Methu Pas’. —tapper. Took lease of one tree 
in the garden for Rs. 2- which [ gave to Upendra Banerjea 
and gota receipt lux. 80, ‘There were 56 Babus. Upen used 
to re ad —others moved abont, sat and listen. Did not see them 
practising firearm, nor heard report of gun, 


PW. f2f 0 Madhub Roy-—Teacher, Kustia Sehool  Sebak 
Samity started in 1907. Kunja was Captain of sporting branch, 
Il was President. Kunjo tanght lathi play. There were physical 
mental and moral branches. Movement for physical eniture going 
on in the country for 15 years. 


PP : io 1‘. Satish ( hensedann Maoheayt, Buncral Neutictuel Collece 
was started inj Aueust 1906. bo owas sometimes its Prineipal. 
Aravinda, was sometime Professor and Prinerpal. Prospectus 
Ky. LOD. Saehindrn Sen owas student from 27-28-07 to 2O-0-07, 
Bibhutsattended from 13-11-06 to 21-9-07, Sushi Sen from 20-7-07 
to 27-72-08, Bircndin Sen from 20-12-00 to 25-53-05, 

POW. bo. Navel ter Lad Peas, Khudivam Bosc was my breather: 
mielaw. He was duineed. Is. 73 ts his photo. He lived alse 
with Satyendra who was hanged. Purnia Sen was at school with 
Khuda. 


WR dada Bhoarserne Tle. osaddi need do sttend NKhubue 
Natiomtl Sehirood. 


POW. 725.0 Bieten Clade. dex, a2oas phate of niy brotder 
Profulla Chakr He shot limeachf. Ile was never huewn as 
Dinesh Ch. Roy, 


POU Pat Metin NON. New Them Das for P22 veges, 
Heo owas ao phetogripher, cad went) to Pranee ta Sep. Tis, 
ey MP BRO eb bee os oN aa e das writines. fe told 
eon retire Chat be leurdaed jowellery bustness aod plotegraphy to 
Wreaee. 

}, i P27, Pee pebecny Mata Phas, hater Sele Weis moe tout 
With sevedesi anevement oon Pata. Rhian Bose. couvteted 
and hiaeed for Muzaffarpur murders. staved ii hits house. Powis 
once couvieted of theft bat released om appeal Pohee were 
Hot present at the meeting, Dom t vemember whit Purta said 
at the mectiog. Cart say whose photo is Ba. 

PLOW. 228. Breweserie PL Sea Proprietor of Shamita Press’ st 
36 Bonomalt Sarkiar'’s Street. egies wis printed ie my Press 
from Chattra Tilz to Batsak PATS.  f live dane work for Chhatea 
Bhiancdar, and job work for the Nacawet To ogave up prints 
Jnygantar as twas Coll it was written iesuel a way that my Pres 
nacht be contiseated. 

POW. 129.0 SNdadla/sane Mondal. Wead Constable. dogma, 
alas Lal Behary Sen, writer of Sindhiyer was proscented for false 
dechuation. Provas De stood surety for him.  Provas declared 
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hinwelf Printer and publisher of Jagaalar in Sept, 1907 but was 
not accepted. He was convieted by Mr. Kinesford for assaalting 
Police om the day Bepin Chandra Pal was convicted. 


POW. 130.) Safdel Sheth —Hoisikesh hired his carriage to vo 
bo Chandermagore in Sep. or Oct. of 1907, 


PLOW. IST Sachsudin ey -$ Jived at Ss) Muararipukur 
Road. Many people lived at 32. UNaskar. Upendra and Poresh 
I saw near about ihe earden. There is tu path through the garden 
and people pass through it. 


PLOW. 132.00 Moh tained Ba drnddin,—-Postman, Unrrisou Road 
Post Office, 25 Seatt’s Lane is my beat. Arabinda lived) there. 
I delivered) money orders and pareels to him. Otbers lived there 
wnd gob their letters. [deutifies Bartucdra only, 


PLOW D230 0 fied Dawson Bose. - People nsed to eome do Tro. ov 


Muararipakor Road. Teun identify only Bejoy Nav. 

POW I3E datindia Lahrrg. YP owned onee this pistol Es. avy. 
my 1907. Narendra Gosain was my consin. Tosold it te him for 
GO Rnpees. Another man like Upendre was with hin, 


POW. (8. Neveudia Wo Sache. - Eder brother of Sudhir 
Sarkar who left Sehool tu dae ToOS.  PTe used) to ask men to 
nse sradesh? goods. He starved semetine to Rapiuiais Bose’s 
hopse in Peoghar in Now LOG, 


POW. 150, dog Frhon Toy Reother of Nikbileswae Nove | 
used to stay at Sead’? Press at Os Maniktola Street. F lheuvel it 
was my brothers. 

PLOW 1aR Baga dda Constable. Remember othe bom 
explosion at Mazaffarpur is Stand 75 ave the Profle of the twa 
men who used to walk about for 2 days af aight near the eli 
Where bork was throws, 


Po OW. LAs, Nisei Mfateeta, Berita jee, -- ALy Ollice was ad the 
Dhuramsals in Mazaifarpur. End of Marvel T208 cue Dinesh 
Chandra Poy amdal boy cume there from Calentta. They sid 
they lost money ne the tran gome lo Bonares and | permitted 
them to stay. Moncy esme to them to my care. Po never saw the 
men after 10th April. 


PLOW. £80. Matel Seugh--Coustable Muzaffarpur. After man. 
der of two ladies, [owas depuled ta Waini Station. Seized 
Khiadiram there with two pistols fsa. 812 and SE We had also 
cartridees. Tle was haueed. 

PLOW. Li0. Nbdal Ruhamin.—-Lived opposite the Feqantie Press 
al LL Champatola Ist Mane. Cypendra, Birendra Sen, Krishait 
Jibon and Kanai Dutt used to eo there. 


POW. 141. chadbden Ch. Sanyal,--Clerh in Rungpur Ailha 
Sehool. There was w disturbance ever a politival mecting. Some 
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boys were fined. Poresh Moulik lined 5:-. Profulla Chaki was in 
same ¢lass with lim. 

P. W. 142. Upeudra Tal Siagh.—A parecl was received from 
Baroda aud delivered to addressee ou 2ist Mareh 1908, Ex. 970. 

P.W. 143. Ramkeloean.— Postman, A parcel came form Baroda 
addressed to C. Bo Lele. 

PLOW. 144. Adfnath Roy Chowdhury —Clerk, Jardin Skinner 
& Co. Nikhileswar was employed by the Company at Chandpur 
mi the jute season 1900-00 as muffasil purchaser. Proves some 
signatures of Nikhileswar. ; 

PW. Charen Ghondea Chak’, —Profilla Chaki was my 
brother, May. 3) is his picture. 

POW. 116.0 Rakhal Das Gupta, Wx. 905 shews M. O. No, 240 
dated 29th April for Rs. 8, came from Mabignnj rediveeted from 
Deoghar do Tarrison Road. 


POW. it. Ral Charta Mozimdar. ~S. 1, Rungpor.,  Arres- 
ted Nalint Kant Sirkiur there ina political proeession on 17th 
Ovteber L907 marching with Jathie, sineine Swadeshi songs. 
Phe woes Hed, 


POW LAS. Satyeudia Nath thos = Brothor of Birendra 
Ghose. Homenchee Ghose is ime cousin, Avabinda’s father-ine 
flaw Glitpal Dose is anether comin.  Birendea was at Boral’s 
Kuti ta Deoehaur before arrest. Proves sume writings,  Shisip 
told ame he started ao haudloom at Khalun and was cone to 
Bombay to learn work, JTemendea told ive he would vo with hin. 

POW. 199.0 Barn cedias Matkeervjeo. --Toaeher iy Giridhi National 
Sehoobin ToTb  Nevenden Bokshiaml Katehi. fibow were stue 
deuts there Navendva from 17-7-07 to 11-050 and) Keisha 
Jibon from 5-708 fo Us-2-07. 0 They were good boys in their 


classes, 


PLOW. 150. Neal Mohesw Dati. -Present at the searedy of 
darindva  Ghose’s house on Lith May. Saw bim at Saeardian 
23 months before lis arrest. 

PLOW. fol. Gita Seadar Chakraberiy—Manager of Bande 
Mafaram owas manager of  Saudhkyr before it) for 2 yenrs, 
ox. 1050 “Forme thou art not? was never a iiekname of Ara- 
binds. The paper ceased and Press coutiserted by Govt. Saudhags 
was not connected with Pageutar or Randemataram or Nurasakls. 
On Good Friday 1908 Arabiuda left for Kishoreguny in Maimen- 
sing, on Sunday before Vth Apri, Abinash went to Maniyain- 
pur ina Navk/rtay party the day before Chait Saukrauls, 

PLOW. 152.0 Debendra Chaltterjee,—Realised Municipal Taxes 
for 32 Mnraripakur Road belonging to K. 0. Ghose On 28th 
March renlised taxes, found 2.9 men—one was reading, 
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POW. 153. S. 0. Promade Mukerjie.—Weut to arrest Barindra 
Ghose to Boral’s Kuti in Deoghar on loth May. Tle was not 
there. J arrested him at Sagardari on Vth. Perhaps he said he 
came home the day before. Tle wanted to make a statement in 
train, 1 took him to Mr. Birley, 


PLOW. 16h Tarapodo Chatterjie,--Produces from Postmaster 
General’s Office Ex. LOG9 and 1070 and also M. O. dated 11-4-08 
from Baroda for Dikshit to Arabinda— Ex. 7 £71. 


PLOW. 165. DB. Nolh/.—Adjetant of Poliee Chandernagore. 
On 11-4-08 went to house of Mayor M. Tardival at 9-30 POM. 
He eave mea bomb fix. TORR Subsequently brought it to Ma jor 
Black. It was partially exploded. Mayor stopped a siradesh? 
meeting on Lith April. 


POW. 196 Glapt Goala.—Constable, On sth Sane during a 
seareh in Grey Street a woman threwoa bundle of papers fror 
ny wittlow.  faspector picked it up. 

PLOW L357. fan Gol -- Postman, Baehbazar, 520 Muarari- 
puhur is my beat. Saw 101215 nen there. Saw Upendra, 
Javineda and PF think Abinash there. Towent into the house. Saw 
Babus eating, readme, bathing &e. and nothing else. 

POW. 195. Sab-Tus, Sores Mukerjer,- -Attended a politica! 
mectine atl Pawthir Math, Commwalhs Street celled fo raise funds 
in theamme of Leakut Hossain. S000 people attended. E took notes 
Mix, YL. Hivendra Nath Dnit presided. Arabinda, Abul Kasem, 
Lalit Ghosal, Samsundar Chakrubirty and Bepin Chandra Pal 
spoke. 


POW. 149. Saroda Charan Sen Gupla-- Teacher, dessare Zilla 
School Manazer of Saudi ya tora year in 1907, While press was 
at 20 Sib Neawin Das’ Lane two or three issnes of Sagauta 
were printed there on payinent of cosis. Upadhyaya and Arabinda 
did not agree tn ther opiions. There was no conneetion between 
Sundhya and dnyautus and Baud Malasam,  Avabinds arrived at 
Kishoreeuny on Saturday after the Good Friday. 

PLOW. 100. Tus. EB. Huey, --1 arrested Sushil Seu on 26-8-07 
as he struck me on the neck with his hand and wmbrella,  Bepin 
Chandra Pal was bemne tried that day for Contempt of Court 
norefusing to vive evidence neainst Arabinda. Sushil was conviet- 
ed an 27-8-07 to Lo stripes. 

PW. 160. Upendia Nath Bhattachasja-—Brother of Abinash 
Bhattacharya. Abinash had the Sadhova Press at 41 Champatola 
Lane, where there was a Mess upstairs. Sailen Bose lived there. 
Saw Dindoyal there. After he was acquitted and Basanta acquitted 
he sold the Press. P saw /agautir printed there, on one occasion. 

FP. W. 162. Be piu Behury Banesjea,—Tw QO years avo Naren 
CGossuin went with Avabinda Ghose and 2.3 others to Hasnadanen, 
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He stayed 3,4 months. A man like the one in photo Ex. 31 was 
with him. 

P. W. 163. Aju Bakar Srugh.—Head Constable. 32 Murari- 
pukur is in my beat. Saw 7/8 men there in garua cloths, e.g. Upendra, 
Nikhileswar, Indra Nundy, Hemendra Ghose, Barindra, Bibhuti, 
wid Poresh. I told them | was Policeman. They said they were 
sadh us. 


P. W. 164. Jagat Singh.—On 24th Jan. 1908 attended Politieal 
meeting as Police officer at Nasik. Aravinds delivered » lecture, 
I made notes and then a report. Notes marked Hx. 86, 1 was dis- 
missed on Ldth Nov. 1908. 


P. W. 165. Malik Fusle Hug.—Constable. Used to eo on 
rounds to 32 Muraripukur Road. Saw people wearing garva 
clothes. Saw Upendra, Nikhileswar, Sudhir, Sachindra, Sishir, 
Nugendra, Ullaskar, Bibhuti, Hemendra, Paresh, Knnjalal and 
Barindra, Saw one Bhaba Bhusan Mittra also. A case is going 
on now against him. T went there 45 times. Upendra said they 
were sadhus and Pohee had no necessity to come there. I went 
there last on the night before the arrest. T was not suspicious. 
L had no necessity to look at them closely. J saw them doing 
nothing but reading. L had no object in looking at their faces. 


PL W. 166. Ghaneshain Das.—To was present at the two 
searches of Hem Chandra Das’ house. 1] know 15 Bhowani 
Charan Dutt’s Lane. Saw people dressed as sadhus going there. 
Identilics Debabrata Bose and Indra Nundy. 1 am not a parti- 
eulay friend of the Police. 1 lived at Pataldanga and was taken to 
Hem Das’ house by Police at Shambazar. 

P. W. 167, Mpendra Nath Bose—Sub-Inspector, I searched 
no Grey Street. Hx. LISS and 1190 were found at the search. 
| was present also at the search of Nu, 48 Grey Street, 


P. W. 168. Jnanendra Nath Sarkar.—Taranath Rai Chow- 
dhury was my tenant at 4 Raja’s Laue. He used to teach my 
younger brother. He left in March or April 1908. Police 
searched his room in May. Papers, arms and ammunitions 
were found all in a box which he brought one day. The box was 


like Kx, 1447. 

P. W. 169. A. P. Elloy.—kix. 1050 is a telegram sent to office 
for delivery. J transmitted the messave to Benares. 

P. W. 170. Patandin Teron ’—Post-man, Baghbazar office. 
I delivered letters to No. $2 Muraripukur Road, to Barin Ghosh, 
Upen and Poresh. I knew Barin as Sukumar. The Babn 
used to read, write and sit. I did not see Rejoy or Bibhuti 
there. 

P. W.171. Panna Lall Brahmachari—Sub-Inspector, attend- 
ed a political meeting at Chetla on 8th April 1908. Upendra 
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Brahmo, a lawyer took the chair. Arabinda spoke. Reported 
the meeting Kx, 90. T wrote search-list at the search of Bijoy 
Khattacharya’s house on Ist July. Bejoy not arrested that day. 
1 remember looking at a book like Ex. 1210. That day I did not 
know there were any formule for bombs in the book. No diseus- 
sion wbont any formule took place there. id not tell Bejoy that 
we would come again next day. 

P.W. 172.) Pannu.—Worked at a varden next to No. 32. Saw 
people there. Recognise Barndra 

b.OW. 173. Sk. Mobarok Hossain.—Knew Hem Das’ house. 
Lived near it, Saw men there. Can’t recognise any. 

PL W. 174.) J. Wo Turner.--Luspector of Explosives. Took 
sellow serapings from the Engine of the L. G.’s train at Naraingarh 
and also from the rail and made them over to Major Black. 

BP. W175.) Saroj Kamar Mozanadar.- Called to prove certain 
telegram counceting Blhaba Bhusan Mittra — Court cisallow ed. 

PLOW. 16.0 Darga Das Dhar--Sold 2 bowls ou Sth Baisak 
1315 like Ex. 592.) My shop is at 210 China, Bazar. 

ig W. 177. Kheman-- Dhew masalir Chowhidar.— Muzaffarpur. 
Kx. 73 is Khudiram'’s Phote. Ks. 31 and 32 are photos of his 
companion who stayed at Dharamsala and were ther® on the day 
uf the murder of the two ladies, 

P. Wo 78. Sk. Metho- Carriage-driver. 1 drive carriage 
No. 306. Onee drove a mau from Shigubazar to Raja's Street, Sova- 
haz, Another man took down my naine and number. 


PL. W179, Rain Lal Epadh ga.-—Head Constable. Khudirum 
tose distributed pamphlets at Midnapar Exhibition of 1905-0u. I 
wrrested him bat was reseued hy Satyendra Bose and others, 

PL W180, ALLA rmstrong.——Deputy §. P. Nagpur.  Search- 
ed for Balkrishna Hari Kane but he could not be found. He Wis 
produced on 20th July 1908 by Professor Jones of Morris College. 
T arrested him and sent him to Calentta. He went voluntarily to 
Mr. Jones. " 


PLTFLIS1. Priya Nath Mookerjea—S. 1, Reported a meeting 
at Beadon Sqnare on loth Dee. 1907, Aravinda and Samsundar 
suggested going to Surat to break up the Congress. Reported 
another meeting on 14th Sep. 1907 at College Square where 
Leakut Hossein presided and Probhas (id) and Lalit Chosal spoke. 
I searched 4'1 College Square on 12-12-08 ‘and found Ex. 1473! land 
LA4'1, Arabinda did not speak. His silence showed approval. 
Notes marked Ex. 103. Arabinda spoke in English. Some one 
else reported it. T did not listen closely. 


P. W. 182. N. Sen.—Deputy Magistrate—On 10th June there 
was an identification in Alipur Jail, 28 accused and 26 prisoners 
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were mixed up. Witness Bhubon Das picked out Iiem Sen and 
Purna Sen. Bhubon did not give the names. 

P. W. 183. J). Baker. -Manager, “The Knelishman.” In the 
issue of the paper of 4th Dec. 1907 there is a paragraph that [. G’s. 


departure from Cattak had been delayed till the 5th inst. 


1010 is a copy of the issue with the para missin. 


DP. WW. 184, 


Ex. 


Rajendra Ch, Shastri-—Translator to Government. 


Translated certain issues of Jngauntar eo, g.— 
18th March 1906 “Suchona”’ or Introduction Ex.... L307 '1-—2. 


loth April 


29th Apri 


towards an Oppressis ¢ 
Ruler’ : _ LTT 12. 
Jlud ,, oe “Admission of — Mrror™ and 
Awakening of — power by 
patriot’s bload™ _ 1309 1- -2. 
both May : . “Confliet and Knmity” . 1310-7--2. 
2ith “i w. “A marhatti Novelin Jneantar’ L312 1-2 
Vth June eo ve Truth about the essential 
character of the era” . 1315 T— 2. 
Qh .. i we “What is wanted in Benegal”... T314 1-2. 
Ist Jnly x » “The Shivaji Festival” . Lilo: Il— 2, 
Loth ., “ Truths abont the characteris- 
dic fevtnses oof the era.” 
“Chattra Bhaudar Ld.” 1316 1~-2, 
Oth _ A hit of the ue of Rune- 
par? - <2 dali 2 
oth August 2 e'The National or madigenous 
Connell of Education” . E518 T--2, 
th —,, é “Release of the Editor of Bhala” 
“The National Council of 
Kdueation” “whether coun 
ei) sueeeed or not depend 
upon the student a 
tion” 1319 1 v. 
Prospectus of Chattr: \ Bini ar LiZas1—v 
20th . . “Organisation of Bands” . 1321 1--2. 
4th Oct. ,, , “Free Hindi School” “Tying the 


3% 


“A nation’s power consists in the 


streneth of its younymen”... 


we “Whatis the dnty of the people 


Rakhi Thread. 
taliation for 
“Bejoya” i 


*<«There is re- 
oppression ” 


, 1322;1—2. 
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21st Oct. ” 


18th Nov. ;: 
2ril Dec. Bs 
th Jan. 1907 
ord Feb. ,, 
ord Marelli ,, 


7th April ,, 
l6th Nov. ,, 


1th April 1908 


l also translated articles from the Sandhya, 
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.. “War is the order of creation” 
‘“Jugantar’s National School 
Hostel” vee L323 /1—2 

.. *Past and Future” we L824 J —2, 

. “Struggle for Independence”... 1826 1-—2. 

.. “Trath about Revolution” ... 1327 1—2 

‘é 

fu) 


.. “Building ap of Public opinion” 1328 1-2. 
cer 


we “Truth about Revolution,” [s- 


tablishment of Swaraj 1329 1---2 
. “Our Present Duty” vw. 1550 1—2 
ae “Ghosts’ Nest’, what is the 
path” aii w. 1552 1-2. 
» “Welcome unrest” — present 
problem we 1306 1--2. 


The following 


ave issues of theny.—— 


Gth May 1907 
lith . ,, 
loth ,, 


16th ..., 


Wth . ly, 
15th Jane 1907 


2th July aq 
28th Anet. ,, 


. “Mother Kali’s Bom” IBRs L—L. 
. “Piek up Lathi., 1339 1— 2. 


‘eo 
we “Band of Volunteers. Are you 
dead” “a we TRH 1-2. 
. “Worship of Mother Kali in 
every village” ... ~ 15 te. 
w Dd2 bz. 
ow “Beware while there is yet 
time” we Dt T—2.- 
13-46 1—2. 


ve “Fermuehis war-drum” 


ve “Wherein lies our streneth”... 


o- “Butcher of a Magistrate at 
Lalbazar” ote .. 1540 1-2. 


The following are trauslations of headlines of articles from the 


Nuvasakti.—- 


‘th August 1907 


28th Dec. “A 
26th ,, a 
1L2th Nov. ee 


. “How will 


the country be 
roused” ; 


. 1351-1—2. 
.. “Reconciliation is impossible” 1352.1 --2. 
w+ “Be warned even yet” we 135402. 
.6 “Power of the people” wea 1360 '1 —2. 


J also translated the book in four parts “Mukti kone Pathey” 


—-“which way lies salvation.” Ex. 1479/]-4. 


Ex. 1480. 
P. W. 185, 


Original book 


f. P. Carroll.—Trafie Inspector B. N. Ry. Pro- 


duces Time Table for 1907-08, 
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P. W. 186. Surat Chandra Bhuttacharyn.—Produces Time 
Tables of KE. B.S. Ry. for 1907-8. 


P. W. 187.) Charles Christéan.—Produces Time Tables of E. J. 
Ry. for 1907-08. 


P. W. 188. Sheik Nawab Jan—tived near the garden, 32 
Muraripukur. Saw men coming and going there, Can't identify any. 
P. W. 189. Sheik Tsmactl --Same as last witness. 


PW. 190. S. L. Chaturvedé It. A. Sarma.—Ou 30th April 1908 
after the Muzaffarpur murder 1 was deputed to go to Mokama., 
1 dropped two constables at Waini station to arrest two men 
if found. T stayed at Mokama ou Ist May. On 2nd at 10-30 a.m. 
w tram came from Mokama Ghat (that place has connection 
with Muzaffarpur) and S. 1, Nanda Lal Banerjee (since murdered) 
and avother man alighted! from the train. Nanda wanted to arrest 
him. We bolted but was chased and caught by constable Shib 
Sankar, The man was Dinesh Chandra Roy. He then shot 
himself. Kx. LO#6 is his revolver. He had a ticket from Muzaf- 
farpur to Howrah--- Ha. 10-45 A. 

P.W. 191, Aljan.—Dviver of hackney No. 494 J once drove 
it from Gopi Mohan Dutt’s Lane to 134 Harrison Road in Baisak. 
The Babu who hired brought out tin boxes Ex. 572, 573 from 
the house im G. M. Dutt’s Lane. Then he brought a bag like 
ix, 659 and sat inside. Two Babus came ont from 134 and took 
in the Boxes. When | drove a little another Babu asked where 
my stand was. Ullaskar brought the boxes with Asoke Nundy,. 
The latter sat on the dickey box. 

PLOW. 192. 8. Fo Sarat Pal t-- lu Janaary 1908 was enquiring 
into the Naraingarh meident. | got some information about 
a Seerct Society. On lth April] was watehiug the garden. Three 
meu | followed from there to Hem Das’ house. Then they went 
to Howrah Station, They started hy the Loop passenger at 
9-30 ma. EF and others followed in the train. They got out at 
Mankandu. Land Suresh Ghose followed them. One of the three 
separated and FT followed hin. to Chandannagore. In the dark 
lt missed him. He was Barindia. Next day while retumuing 
J saw two of them entering the train at Chandannagore. They 
got out at Serampur, so did 1. They hired a carriage and J did so 
and followed to Narendra Gossaiu’s house. On the 17th Apri, 
1 gave names of Barindra Ghose, Sailendra, Dindoyal and Abiuash 
as meminbers of the Society. Barindra and others | followed also 
from the garden to No. &£ Harrison Road and then to 23 Scott's 
Liane. Another day two men brought a bullock cart to Hem Das’ 
house, loaded same with 3:4 tin boxes, a wooden box, a band 
bay, a leather box and something in a basket. One of the two 
who looked like a Madrasi went with the cart to 15 Gopi Mohau 
Dutt's Lane. Two or three meu came out, auloaded and took 
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in the things. [dentifies, Sailendra, UNaskar, Dindoyal, Upendra, 
Bibhnti, Barindra, Abinash, Bejoy Nag, Krishna Jibon, Nirapodo, 
Indu Roy, Hem Das, Paresh, Arahinda; 1 knew also Narendra 
Gossain. Got information about Secret Society from an informer 
in Calcutta. My memory is failing because 1 am suffering from 
paralysis. | kept no notes of the watches. I spoke from memory 
wbout the shadowing. 


P. IV. 198.) Srimanta RY. Das Mare ~—Deputy Magistrate. On 
24th July 1908 once went to Alipuy Jail to witness identifieation 
of accused. 30 persons were paraded in a line. 8S. 1. Suresh 
Ghose went to identify. He pieked out Balkrishna Wari Kane. 


PL. OW. 194. Brnode Ke Gupta.-- Inspector. On 2nd May was 
present at 45 Grey Street and arrested Sadendra and Abinash 
downstairs ; Aravinda was arrested upstairs. | saw the “ Sweets 
Letter” first on ith or oth May at Ryod Strect when we were 
exainining documents with Mr. Deuham.-- x, 295, Papers and 
documents of other places were brought also there and examined. 
All documents found at 485 were with Mr. Creagan at Jorasanko 
Thana from 2nd to 44h May. On LOth May T searebed Sabodh 
Mullik’s house, 12 W cllington Squire. Bande Mataram was ther 
printed at 2-1 Creek Row 2°3 honses from No. 12. J found Ba. 
1100-1123. lt saw Ey. 1130 and VW3Lamong the garden Exhibits. 
} heard Probhas delivering violent speeches. bo was present at 
several searches of the offices of duganalar, Sandhya, Nevasakti¢. Vt 
would not be correct if Creagan tad said that he kept the 
domuments til th May. The findings of garden and No. 15 were 
kept at Park Street Tha.ia. 

PL. W. 195.) Nanda Lal ue hi.—-Deputy Magistrate, Alipur. 
Present at the ideutihcation in dail by Alijan on Ueth May when 
he picked out Asoke avd Ulaskar. 

PL W196. Nararn Chandra Bhattucharya-Bengali Translator 
to Government. Ele trauslated several articles from the Jugantar 
and Sandhya. 

P. OW. 197. GL" Denhaw.—D. S. PL Came into touch with 
the KMxhibits of this case from 4th May. Began examining them 
--tirst documents from 30-2 Harrison Road, then from the earden, 
15 G. M. Dutt’s Lane, 38 4 Raja Nava Krishna Stre get, then from 
13-4 Harrison Road, then From 4 Grey Street at 25 Ryorl Street. 
Y made a full eupy of kx. 290: — 

“Bevcan Camp, Nean Agtrs.” 
27th. December 1907. 
“Dian Brornen, 

Now is the time. Please try and make them meet for our 
conference, We must have sirec/s all over India ready made for 
emergencies. T wait here for your auswer. 

Yours Affectionately, 
Barinpka Kumar Guose.” 
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The letters were in packets which were numbered, not the 
letters. Not possible to say from notes of the dates of my exami- 
nation. Findings and supplementary seurchos of the garden were 
kept in Waterloo Thana. Some 7 pages of my note- houk are torn. 
They were blank and at the end T had no paper and wanted some. 


Tt would be impossible to say from my notes the dates on 
which J examimed docaments of any particular search. I 
examined those of No. 15 at 25 Ryod Strect. Besides garden doen- 
ments I examined those of Nos. 134 and 38-4 at Park Street. 
In my book the examination of 4S Grey Street documents run 
from top of one page to a portion of the uext. Then there is 
i break of 5 leaves. Then again it continues for nearly 9 leaves. 
The entry about “sweets” letter is in this portion. Portions 
of cutries about No. $8 are after those of No, 134. Some seven 
paves of my note hook are torn. 


P. OW. 198.) Rakhal Das ta ies cused Purna is my sister's 
son, | never saw Purna at the Chatra Bhandar at Midnapur, 


PL W. 199.) Jogendra Chandra Mondal.—Bolai Ganguly Sub- 
Tnspector took lease of No. 24. M. Dutt’s Lane from my aunt. 
Last Baisak one morning f£ saw aw man (fe. Bhababhusan) going 
out of No, 1, 


P. W. 200.) Annkul Chandra Roy.—\nspector. Tendered, but 
not cross-examined, 


W. 201. luspector Kunjo Behary Bisinas.—-On 23rd. June 
searched the house of Surendra Nath Mukerjee at Bankura. Ram 
Das Chakrabarty Inved tn that house. UHasadanga is 2-f miles from 
Bankora. Narendra Gossain’s father has property there. Revolver 
Kx. 865 was found m the search. Kx. 1003-640 were also fouid. 
On Surendra’s hand was a tattoo mark of a sword and trident like 
the Jugantas evest. Fix. 1060 ts a plan aund after investigation 
TY found it represents village Gopalpur and Mohont Kirtibash’s 
house. 


P. W. 202. Inspector Samsul Alam.—Assisting the Prosecution 
throughont. Ex. 231 was a box containing 200 books. Ex. 1408, 
1409, L411 1412-16, 1418-20, 1422-23) 1425-31 were in it. Ex. 
o4) was originally a bundle of letters. Hy. 1435 and 143-h were in 
it. Jn bundle Kx. 558 were Ex. 1486 and 1457, sx. 1265-1208 
were from garden from Mx. 257. The seareh property from Bejoy 
Bhattacharjs honse were taken to 3 Tiidar Buks lane on Ist 
July and T found a red note book containing formule for explo- 
sives and the name C. K. Chakrabarty. [ went to Mr, Denham 
and we decided to arrest him next day. 


Cross Hramined by Mr, Dass 


I was present throughout the enquiry against both batches before 
Mr. Birley. T was deputed especially ‘to instrnet the solicitor 
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to the crown. £ did instruct him, both in the lower court and 
here. I also instructed him out of court. 1 have been present 
throughout the trial of this court. I know Babu Bijoy Krishna 
Bose, Pleader, since J was engaged in Mr. Birley’s court. He 
was a pleader cugaged there as well as here. I remember when 
sanction was put in before Mr. Birley on the lsth. I don't 
remember that Bijoy Babu objected to the sanction on the 
eround that counisance had already been taken: there were 
so many objections throughout. IL have not the slightest recollec- 
tion about it. I don’t think tie matter was ever disenssed : 
not with me, at least. Ques. With regard to Indu Bhusan, 
what is the case for the Crown: when did he join the conspiracy ¢ 
(Ohjected to. Disallowed). Ques. When do you say that Upendra 
Nath Banerji joined the conspiracy ¥ (Objected to. Disallowed). 
(My. Dass proposes to put au exactly similar question with refer- 
ence to each of the accused. (Ohjected to. Disallowed). Ques. 
Is it the case for the Crown that all the accused joined the 
conspiracy at the same time ? (Objected to. Disallowed). Ques. 
Ts it your case that the accused joined the alleged conspiracy 
on different occasions 2? (Objected to. Disallowed). Ques. | 
mean—is it the case for the Crown ¥ (Disallowed). (Shown Ex. 
12). Ques. Did you mstrnet the legal advisers of the Crown 
as to when the various persons joined the conspiracy ? (Disallow- 
ced), Ques. Did you instruct the Solicitor or the Counsel as to 
whether the accused jJomed at the same time or at different times ? 
(Disallowed), (Mr. Dass asks if he may ask any question as 
to the instructions which he gave, or what the case for the Crown 
is. He is told he may uot). J have not a list of the persons 
alleved by the prosecution to be conspirators. I don’t know if 
such a list was ever made. J did not give any instructions to 
anyone for such a list being made. Ques. Have you any objec- 
tion to give the names of persons alleged to be conspirators ? 
(Disallowed. He can only speak as to his own ideas, and those 
are irrelevant), (Shown Ex. 12). Ques. Taking the statement 
as a whole, did you give any instructions as to whether the 
various statements contained i it are true or false 2? (Objected to. 
Disallowed). Ques. Can you say if the statement is true or false ? 
Ans, [| dowt know. (Passage froin coufession read —I thought of 
takine men arrested”). Ques. Ts that true or false? Ans. I 
can't say what he thought. JF don’t know if he began to collect 
the band which was arrested. 1 dou't know whether he started 
the “Jnugantar” with Abinash and Bhupendra. Ques. Do you 
adopt that as part of the case for the prosecution ? (Disallowed). 
(Mr. Dass wishes to know if he can ask questions as to whether 
various statements in the confessions are part of the case for 
the prosecution. He is told he cannot). Ques. How many 
overt acts do you allege on behalf of the prosecution that the 
accused persons committed P (Disallowed). Ques. Or which 
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are they r (Disallowed). Ques. Is it the ense for the Crown 
that everyone of the acensed is guilty of all the offences charged, 
or that some one guilty only of the substantive offences and some 
of attempting or abetting P (Disallowed). 

There was a question of jurisdiction raised before Mr. Lirley 
aud he said that he had jurisdiction and bad passed orders 
transferring the case to his file. J can’t say to what order 
he referred. (Mr. Dass here repeats the question and it is 
disallowed) 7 don’t know that various applications for bail 
were made before Mr. Birley. The keys of the boxes, as 
whso of the Court-room, were kept by Auaknl The key of 
the box was never for a moment kept with a constable. There 
was na constible of the name of ‘Tewari. The constable 
to whom you referred, was Mahammad Shukur: he comes to 
Court every day, being an Orderly to the Courf-Sub-luspeetor. 
This is he (shows). [tis not a faet that the hoxes were open- 
ed in all cases in my presence, when the Mukhtars or Pleaders 
for the Defence wanted to see documents. Li some cases, | 
wos there. (Qlues. fs it not a faet that i your presence the 
constables sometimes opened if 2 Ans, Tf by ‘in your presence” 
you meaun—oander my superviston— | deny it: but mm some cases, 
the Court-Sub-faspector made over a key to open the box in 
his presence. On mauy occasions Annkul and his Assistant Bmod 
brought out Kxlibits to the Defenee Pleaders. Whenever Sukur 
opened the box, he did it in the presence of one of the Court-Onticers. 
L always saw the key made over to Sukur by Annkul, when Sakuy 
vpened the boxes mn my presence. Whenever [saw Sukur open- 
mie the box, Dalways saw lim vet the key either from Anakul or 
Binud. J swenr, | have already taken my oath. Aunkul never 
went ont in connection with other cases to my knowledge : he 
might have. Te was absent for 2 or 5 days when il J don't 
remember how many days, 1t was afew days: may be 6 or 7. 
1 think Auukul was at Court on the day the approver was shot. 
Ife must have been there. The day on which the approver was 
shot, Binod left office in the afternoon and was absent the next 
day. [swear Anakul was in Court on 3ist August and Ist Sep- 
tember. (Mr. Das proposes to use petitions pnt in in Mr. Birley’s 
Court with his orders on them. Mr. Norton objects. Reference 
mity be made to them with the orders on them: the orders prove 
themselves, but it must be clearly mudergtood that the petitions 
are no proof of the facts which they state. The Defence mnst 
vive notice to the Crown of the petitions to which they propose 
to refer), (Mr. Dass proposes to put in the deposition of witnesses 
Nos. 141, 142, 147 of the Magistrate's Court to show dates. 
Mr. Norton says he will admit them to be Parna Chaudre Biswas 
on 10th July, 13th July, Sashi Bhusan on 13th July, and 
Chandi Charan Mukherji on 14th July: in the case of the first 
batch. As the dates are admitted Mr. Dass does not want the de- 
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positions in). 17 got instructions from Mr. Denham about the vari- 
ous documents in this case from the day the evidence began in the 
Lower Court up till now. I got them at his private room 
No. 1, Kyd Street. J examined documents in his presence : 
during the time mentioned by me. That was in Mr. Birley’s 
Court and also in Mr. Denham’s room. By ‘Cuourt’ 1 mean 
the room in which Mr. Birley sat to hold his Court, and also 
his chamber. In the Court room it was not always when the 
case was going on but also in his absence : but with his permission 
and in presence of one of the Cours officers, Anukul or Binod. In 
the other room it was in the presence of Mr. Withal, Mr. Denham, 
and one of the Court officers, Anukul or Binod. 


P. W208. Ramlanaar Singh, Inspector.—1 searched on 25rd 
and 2hth Jone, 19V8 the heuse of the Raja of Ambiranavore in 
Bankura. Paluram Chatterjee was lis servant. Both of them 
were sent up but for the murder of Narendra Gossain, case was with- 
drawn. He was the principal witness. Surendra Mukerjee and 
Ramdas were sent np along with them. 

PLOW. 204. dudunith Tanea.—Dalffadar. J know Purna Sen. 
In Bhadra 1314 Purna came to Chaudpur and stayed 2/3 days. On 
the last day of Bhadra he went to Nadia where bis brother is 
i police Sub-Inspector. " 

P. OW. 205.) Bakar Ali.—tnspector £ knew Hotilal Varma. 
He was tricd before the Sessions Judge of Aligurh under sec. 12k 
I. P.C. He is im jal vow. UL searched his house and found 6 huoks 
Ex. 1503, 1-6, 


P.W. 206.0 Niritcu. Tuspector, Bombay. Saw Arabindsa in 
Bombay m January L9O8. He staved 4.5 days. On L5th Jan. 
he delivered a speech at Gireaum. 5000 people were present. | 
made short notes and then sent a Report Nx. 80.0 Ou Tth de- 
livered another speech and spoke about Srearaj, Swadeshi, Boyeott 
and National Education. Bx. 557 'a is a photo of G. 8S. Khaparde, 
Pleader of Amravati. 1 took nu notes of the meeting of the 19th. 


—~ eee et 
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On the 4th March 1909 the Crown counsel closed the evidence. 
The accused were then examined by the Judye to explain the 
evidence agaist them. Almost all the aceused declined to 
gnswer the questions put to them and contented themselves by 
merely stating that the lawyers on their behalf had their full 
instructions to argue and explain the evidence. 

Mr. Norton then began his argument which he finished on the 
2Uth March. The various defence connsel and pleaders then ad- 
dressed the Court—Mr, C. R. Das for Aravinda taking eight days. 
Their argument» occupied the Court till the 18th April. As 
both Messrs Norton and C. R. Das arened the whole case in full 
before the High Court im Appeal their arguments are not given 
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here, except only a portion of Mr. Das’ relating to the case against 
Aravinda Ghose (who was aeqnitted and therefore whose case was 
not again referred to in the Appeal Court). 

Mr. R.C. Bonnerjea referred to certain newspapers whieh had 
trampled British justice by calling the accused as “Bengal Anar- 
chists” while the case is sulbjudice. He sub- 
mitted the confessions were induced by pro- 
mise licld out by Inspector Ramsadai Mukerjea, that they 
were inadmissible and even if admissible they did uot prove the 
charges drawn up against the accused. Thinking of a “far off re- 
volntivon” is not waging war against the king, and collection 
of “eleven revolvers, four mfles and one eun’ does not look 
like preparation for waging war. The case lad done more harm 
than good to the country. Barin by keeping arms in the garden 
did not commit any offence as be was a British born sabject— horn 
in England. When a person has committed an offence he cannot 
be charged with concealment of the design to commit. that 
offence as well, An attempt to wreck the L. G.’s tram is not 
Wagine war againsl the Kine. Barin said they made no other 
Plaus to kill any one else. Was this waving war or attempting 
to do so? A plan to punish officers for supposed grievances 
is not waging of war. Barin said he never thought political 
murder would bring independence. Taking the prosecution case as 
t Whole if any case was made out if was only a case under sec. 122 
avainst Barindra, Upendra and Ullaskar and against no other. 
Regarding the searches, what was the use of hearing search 
Witnesses, wen who cond not sien their uames even but were said to 
have put cross marks. Major Black was no authority on explosives, 
but only a chemist and bis evidence abeut: bombs was worthless, 
The position of the garden, its aceessibility from all sides, the open 
manner in which they lived there rendered i Impossible that 
ammunitions were made there. Mr. Bonnerjee then dealt with 
eases of the accused he was represcntiny viz., Barindra, Upendra, 
Indnbhusan, Bibhuti, Paresh Moulik, Hrishikesh, Sudhir Sirkar, 
Nirapodo Roy and Ullaskar Dutt. 

Mr. (. I. Das then addressed the Court on behalf of 
Aravinda Ghose. The following are extracts frum the same :— 


Mr. Bonnerlea. 


Mr. DASS’S ADDRESS. 


May it please your honor, and gentlemen assessors,—I6 is a 
matter of congratulation for as all, that at last this trial has come 
to a close. Jt is expecially a matler of congratulation for the 
prisoners at the bar because they have been im jail for the best 
part of a year and the time has now come, gentlemen, for you to 
consider the evidence which has been placed hefore you to find 
out whether the charges brought against them by the prosecution 
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are true or not. [ shall have to deal with the evidence in this 
ease at some length but before Ido that 1 must draw your atten- 
tion tu certain features of this case which are very unusual. 1 
beheye Mr. Birley said in his evidence that he took special, or 
rather unnsual interest iu this case beeanse it was an unasual 
‘ase and you will find throughont the evidence in this case that it 
has been conducted on very unusual lines. J am not referring to 
What has taken placo here so much as to what took place hefore 
the committing Magistrate before the case came here. The sceds 
were sown there. You will tind that Mr. Birley made up his mind 
to try this case on the ord May, the accused persons being arrest- 
ed on suspicion. The evidence is that the police counceeted some 
of the acensed at any rate with bomhs and with conspiracy ; 
whether that evidence is true or false is another matter. Lt is 
their version that on the 2nd May these acensed persons were 
arrested on suspicion and taken to the thang and kept in the lock 
up. They were not produced hefore the Magistrate at all anless 
of course they say the Commissioner of Police is a Magistrate. 
We find on the 3rd May Mr. Birley made up his mind to try the 
ease. ‘They were produced before him on the Hh May. We find 
that Mr. Birley weut to the house of a police officer---a very high 
official no doubt---and there he sead some of the confessions alle- 
ged to have been made by the acensed persons to the police. Tsay 
this isan unusual featove, a featnre we lave not come across in 
any case inany Court before now. Having done that what does 
he do, On the 4th May some of the aceused persons were pro- 
dneed before lim. He forthwith proceeded to examine them. 
The case for the prosecution is that he recorded the coufessions of 
these accused under a particular section of the Code. With re. 
gard to that Pshall deal later and you will find from those ques- 
tions put by Mr. Birley that his object of enqnirine was as to 
what other persons were implicated in certain things. That. is 
doue on the 4th May. On the 3rd May he makes ap his mind to 
try the case. On the fh May the accused is brought before him 
and before a serap of evidence is placed befere hiin—-he proeced- 
ed to take the statement of the accused persons by putting ques- 
tions and recording their answers. After that you will find that 
he dealt with the applications for bail; a great many were put in-- 
almost all the accused one hy one made an application. They 
were wil rejected. Later on May 18th evidence began hefore Mr. 
Rirley with the examination of Mr. Frizoni. On that day you find 
objections were taken to his jurisdiction. You find the next day Mr. 
Birley in the order sheet is referring to his order of the srd May to 
show how he came to take up the case himself. There is another 
unusnal thing which I have to mention. 

After Frizoni was examined in part on the 18th May, on the 
19th he made an order. J shall read it (reads). There is no record 
of that evidence here at all, but Mr. Birley thought that some 
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objections may be put forward before him to the effect that be had 
taken cognizance of the case without the proper sanction of the 
Court ; so he proceeds to re-examine him to make the proceedings 
regular according to his opinion (reads). Is that the manner in 
which a Magistrate is to record evidence? My submission is 
that the object of that entry here in the evidence of Frizoni is to 
get over what he thought be could not get over, namely, the legal 
objection to lis qurisdiction. 

(Mr. Dass read the order sheet). Therefore it is perfectly 
clear that before the 18th May there was no sanction put up he- 
fore him on any anthority and it is perfectly elear that even when 
he vot sanction he did not examine the complainant as he was 
bound to do under the Jaw. | submit all these proceedings are 
of a very ainsual character. These proceedings are not warrant- 
ed by anything in the Code of Criminal Procedure or under 
any law. J ean quite understand my friend’s contempt for the 
Code, but T venture to submit that the Code applied even to a 
State trinl and more so tna trial where persons are accused of the 
most serious offences known to the Jaw. Ll shall show you, when T 
survey the evidence and put it before yon that ninety per cent of 
that is inadmissible here and ninety per cent of it throws no leht 
upon the charges which these persons are brought here to meet. 
Not. only is pubhe time and money wasted, but all that mass of 
evidence tends, and must necessarily tend to prejudice the accuser, 

In a ease ke this, the first thing to do ix to prove that a 
conspiracy did exist and the next thing is fo connect the parti- 
enlar persons with the covspiracy. What has been the method 
followed by my friend P Whether be diseussed cral evidence or 
documentary evidenee he started with the assumption that these 
persons are voilty. He assmaed their euilt aid then tried to 
connect them with the evidence. He reads a letter and finds a 
reference to A. G. Whatis Ins argument? Does he refer to any 
proof to show that A. G. stands for Arabmdo Ghose 2 No. Tis 
argument is “1 tell you that is Arabindo Ghose.’ In order to try 
the acensed persons you must start with the assumption that they 
are guilty and after that to look mto the evidence connecting 
them. 

Take the Chattra Bhandar. Arabinda Ghose is a vouspirator 
beeanse he is connected with the Chattra, Bhandar. I submit that 
is entirely a wrong procedure to adopt—a procedure which has 
never heen adopted before iu any Court of Justice. Ife ought to 
have told you that you must proceed on the assamption that 
these persons are innovent of all the charges brought agamst them 
aud if by perusing the evidence you come to the con-lnsion that 
the evidence is unmistakable proof of their guilt, then and then 
only can you convict them. 


There is another point—that is with regard to Arabindo's 
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domestic letters. Kead those letters and you will find that they 
throw no light on the charges against these accused. The 
sauclity of his private correspondence has been wantonly and 
improperly violated. Was it for the purpose of proving to 
you that these men are guilty 2? LE submit not. There is nothing 
in those letters from beginning fo end whieh throws a heht on 
the charges for which these men are heing tried. There again my 
as s argament was “dot read the letters as they stand bat 

ead between the lines.” That is to say although the letters don’t 
apport the conspiracy and don’t sugeest any offence, yet you 
must not be deceived hy them. Don't you know Arabinds is 
enilty ¥ Don't you know he is connected with hombs 2 Don’t 
you know he has waved war against the King 2 Take that 
for granted and you find him guilty.” Tis movement mu Baroda ty 
stated to be in connection with bombs. Tis articles in the Bande 
Maturan are referred to. There is no evidence at all reliable 
which is put forward to show that be is responsible for every 
article in the Bande Mataram., The articles breathe the ides 
of freedom. My friend began his speech by sayme that those 
were ideals which no Englishman would quarrel with. Those 
articles 1 repeat, if they show avything, show that Arabiida 
Ghose was preachme from beginning to end that idealeof freedom 
which, we were told over and over again, no Nnelishman would 
quarrel with. Does not that argument involve the same fallacy to 
which J referred, namely that yon must assume that Arabindo 
Ghose was in the ecouspiracy and after starting with that to 
read the articles. Here althoneh he preaches those ideals, you 
must read into those articles bombs and conspiracy to ow afar. 
Throughout the whole course of his argument the same fallacy 
was repeated over and over again. 

I have already told yon that the correspondence of Arabindo 
has been placed before you ; in fact, gentlemen, bis whole life has 
heen laid bare before’ you. My friend’s contention ts that on 
that evidence which deals with ay inner hfe you will see signs of 


conspiracy and waging war. 1 shall eae take my stand 
npou that very correspondence and material. IT shall show you 


that during the whole hfe of Arabindo, beginning with his first 
work up to the day of lis arrest, he was actuated by a noble ideal. 
i shall take you through the cor respondence dealt with while he was 
at Baroda, his utterances whether in the press or on the plat- 
form, and J shall show yon that there is not one single sugges- 
tion of any conspiracy to wage war against the Government. He has 
throughont been actuated by a nobler idea, You will find from the 
middle of 190+, 1905, 1906, and almost up to a few day» before his 
arrest that he was actuated by that noble idea. It will not be out 
of place here before I come to deal with the particular points 
in the case to give you a short sketch of those ideas. My friend 
throughout the whole course of his address did not hesitate to 
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scoff at it, but that is a matter of no concern to me. So far as tho 
nation was concerned he preached that lofty ideal of freedom. So 
far as the individual was concerned his idea always was to go 
there himself and look for the god-head within. It is a familiar ideal 
of our country. Jt is difficult for those not familiar with it 
to understand it. But to you, gentlemen, it is familiar. 

The doctrine of Vedantism is that man is not dissociated 
from God: that is to say, if you want to realise yourself 
you must look for the God within you. It is within your 
heart aud within your soul, that you will find that God 
dwells and as no man can attain to his own salvation without 
reaching to that God that is within you; so also in the case of 
nations: without any national question arising—no nation 
‘my attain this unless it realises the Iighest and noblest and 
the best of that nation. As im the case of individuals you ean- 
not reach your God with extraneous aid, but you must nake 
an effort—that supreme effort—yourself before you can realise 
the God within you; so also with a nation. Tt is by itself 
that a nation must grow; a nation must attain its salvation 
by its unaided effort. No foreigner can give yon that salva- 
tion, Tt is within your own hands to revive that spirit of 
pationality. That is the doctrine of nationality which Arabindo 
has preached throughout and that was to be done not by methods 
which are against the traditions of the country. To ask your 
particular attention to that. It was not Arabinda’s philosophy 
that salvation was to be attained by methods mmeonsistent with the 
whole history and traditions of the writer and therefore when you 
find Arabindo leaving Baroda and comme to Calcutta you find that 
the doctrines he preaches are not doctrines of violence but doctrines 
of passive resistance. Jt is uot bombs, but suffering. He 
depreeates sceret societies and violence and enjoins them to suffer. 
Tf there is a law which is wujust and offensive against the develop- 
ment of the nation, break that law by all means and take the con- 
sequences. He never asked you to apply foree in a single 
utleranee of his cither in the press or ov the platform. If 
the Government thoneht fit to brmg in a law which hinders 
you from attaining that salvation, Arabindo’s adviee is to 
break that law if necessary m the sense of not obeyme it. You 
owe it to your conscience ; you owe it to your God. If the 
law says you must go to jail go to jail, That was the vardinal 
feature of the doctrine of passive vesistauce which Arabindo 
preached. Is not the doctrine of passive resistance preached 
throughont the world on the same footing ? Is it peculiar to this 
country—this movement which has met with such abusive langu- 
ave from Mr. Norton ? Have not the people of England done 
it over and over again ? = I say that this is the same doctrine that 
Arabindo was preaching almust up to the very day when those 
handcuffs were put on his hands. He was oppressed with a feeling 
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of disappointment, because his country was losing everything, 
having lost their faith. Therefore yon find whenever he preached 
freedom he brought oat that feature clearly. Te says, believe 
in yoursclf ; no one attains salvation who does not believe in him- 
self. Similarly, he says, in the ease of the nation. If the uation 
does not feel that it has got something within it to be free to attain 
that salvation then there is no hope for that nation. Accordingly 
we find Arahindo preaching “you are not cowards, you arc not 
a set of capable men, because you have got divinity. Have faith 
in you and in that faith go on tewards that goal and become 
w sclf-cleveloped nation.” 


(Mr. Das dealt at very great length with the legal objections, 
characterixed the proceedings a nullity, called attention to the 
sanetion and the irreenarities and iWevulities of the trial As all 
these points were again urged by him in appeal before the High 
Court, they are oniutted here.) 


T now deal with the evidence referred to by my learned friend 
to show the mer work of Arabinda from 1902 down ty the dauy of 
his arrest. You will fiad, gentlemen. that, up to 1902 or L903 there 
was no connection between Barin and Arabinda. 


You will find it ts proved hy the evidence in this ease that 
Arabinda went away to Nneland. After his return hewas posted 
at Baroda. Varin at that time was being cdneated at Deoghar. 
From there he went to Dacca to study for the M.A. After that 
he went to Patna and thence he went to Baroda. We find him 
in Baroda, in 1902 and L905. My learned friend's arenament is that 
it was during his stay in Baroda in 1902 and 1903 that the seeds of 
revolution were sown in the hearts of Rarindra by Arabinda. Bariu 
says in his statement that he came away from Baroda sometime 
in 1903 and began to tour round the different parts of the conntry 
and preached the cause of independence. My learned friend thinks 
this to be an ideal with which nobody would quarrel and then with 
regard to this ideal he says that the sceds of discuntent were sown 
at Baroda. 


Kirst of all vou will find, gentlemen, from the evidence of 
Sukumar Mitter and Padoo Tewari that there was uo connection 
between Barin and Arabiuda before their meeting at) Baroda, in 
1902 and 1903. Therefore as Jong as Barin was at Deoghur you 
find from the evidence of Sukumar and Padoo that the two 
brothers did not méet. Bari passed his Mntranee Kxamination 
from Deoghur. He read F. A. at Dacea and then went to Banki- 
pore and then eventually went to Baroda. The two brothers first 
met at Baroda. After a time Barin left Baroda and envaged him- 
self in preaching the cause of independence of the country. From 
that my learned friend argues that the pvison must have been 
infused into Burin by Arabinda. 
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The best way to test that would be from what Arabinda him- 
self says at that time when they were tovzether at Baroda in 1902 
aud 1903. There are only three letters exhibits 292 -1,' 292-3 and 
292-5, Tam not aware of any other letters of that per iol. Eix- 
hibit 292-1 is a letter dated the 2nd of Jnly 1902. (Reads the 
letter addressed by Arabinda to his wife). How do you find sedi- 
tion or waging of war against the Government in this letter ? 


With regard to the reference to Jyotindra | shall deal later on. 
Arabinda wanted the horoscope of his wife to show to Jyotindra who 
was an astrologer in the Baroda service. 1 wand to deal later on with 
Jyotindra and see if he was the aceused who hay since been dis- 
charwed, It was in 1902.) That does not help the cease for the 
prosecution at all. Amongst these letters | have just mentioned 
there is another letter dated the 20th of Auenst 1902. This letter 
refers to his promotion and so on. There is nothing important in 
that letter except that soon before that time Arabinda considered 
himself a strict member of the Hindu Society. Those are all the 
lelters which we get and whieh we preserved to give us an idea as 
to what the trend of his mind was in 1902. After that as T have 
told you Barin came away from Baroda and was engaged in preach- 
ing the cause of independence. He goes back sometime in LOOt 
or L905. Ttis diffieulf to find out exactly when. It is at that. 
time that Arabinds complains about Bariudra, Yon will find 
that from exhibit 286-4, 

Hf you eonple exhibit 280-6 with the evidence of Sukumar you 
Will find that Arabinda complained that Barindra would not take 
services. Tt is clear that Bavin at that dime went back. Arabinds 
wwked him to wecept service but Barmdra refused to work. ‘This 
lecier was written on 22nd Ociober 1905. This is aot in order 
uf time, This is the lust Jetter of that period, before Barin woes; 
to Baroda. Arabinda complains, (Reads) “Barina is never quiet, 
he will not accept any serviee? Pherefore we see, gentlemen, thit 
Burin goes back. Tt mast have been that Durtu’s people tool. him 
to tush for doing nothing wid asked him to take some post to eam 
his livelihood. Arabinda complams “heis not quiet, he wants to 
eo out for the service of the country.” That also we find in 
Sukumar's evidence. That shows clearly the relation between 
Arabinda aud Barindra, 

Then, gentlemen, you have got to consider Arabinda’s own 
views daring that period. The carcer which Arabinda sketched 
out in that letter is that to whieh he stack up to the day of his 
arrest. [refer you to the letter of Arabinca to his wife, dated 
13th August 1905. At that time Barin was living at Baroda. 1 
have shown from the letter of 20th October, 1905, that Arabinda 
was complaining albont Barin. So Barin was at the time at 
Baroda. The seeds of revolution were again sown. It is better to 
find ont what Arabinda’s own views were about the time. These 
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letiers are exhibits 280-1 and 286-2. I would prefer to read to 
you the Bengali letter. You must remember, gentlemen, that at 
that time Arabinda did not aequire a sufficient knowledge im 
Bengali. It is written after Sanskrit. (Reads). You remember 
gentlemen, that Andha Rajar Mahishi, This allusion refers to 
queen Gandhkare who used to blindfold her eyes as her hushand 
Dhritarastra was blind. (Reads.) Gentlemen you sec that Arabinda 
describes himself as Pagal (a mad man) and tells his wife to settle 
as to what path she would follow He makes the reference to 
Gandhari and expresses his hope that inasmuch as there is Hindu 
blood in her vein she will follow the course which he has taken up. 
The life he sketehed out here he followed literally, The man 
has spent all his income for the good of the country, for charity, 
keeping only that which is necessary for his bare subsistence. 
(Reads). The tirst great idea which he sets out in this Ictter is that 
he must reeard himself as a trustee of all money that belongs to lum. 
It is his duty to speud as little as possible for himself for the 
purpose that he may continuo to live and to give the rest to God. 
How? By doing Ged’s work, namcly by feeding those who are 
hunery aud by assisting those who are in need. It ix then and 
then only that you can give back what you owe to God. Tf a 
man does not do it he is then a thief. Tt is not for hig own seltish 
end. Heis determined to lead that hfe. Te will keep for him- 
self only what is absolutely necessary for bare subsistence and the 
rest he will give back to God. The only way you can do that is 
by way of charity, by feeding the huvery and by rendering 
ussistance to those who are in neced of it. 

The second great ideal to which he refers is he has got the 
conviction in his mind that i is possible to see God, not to 
see God tw the objective sense, but according to Hindn religion 
to sce God in his own mind. Qne ean discover the Godhead 
that is within him. It ts easy to scoff at this. But here is a man 
viving expression to lus carnest longing to realise the Godhead 
himself, This is his second great ideal. There is another point 
wnd that is this. There is also m this letter a covered reference to 
(fuew (spiritual guide). 

Because you know, gentlemen, that when a Hindu brings 
himself nnder a spiritual guide, be never discloses the name of his 
“Guru” nor the fact that he has done it. That is part of the religion. 
Unless you eet the permission of the “Guru” you cannot give it 
out even to your wife. (Teads) “Jaibar Niyam dekhayache” that is 
somebody has pointed out the rules of conduct which will help 
him to enter that path following which he can realise the God that 
is within him. Then he began to practise. That is to say 
he bevan to shape his life according to those rules. 


Then he says “after practisiny thom for one month, and realising 
the signs which the Hindu religion has said to be the signs of that 
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stave, “every body is entitled to that path. Unless you desire 
io enter that line you cannot get it. But it is within the power of 
every individual to attain that.” In this letter he asks his wife to 
write to him whether she desires to enter this line or not, so 
that he may further correspond with her on that point. 1 ask 
you to remember this because you will find it is fully explained 
in his subsequent letters to which my learned friend also has 
referred. 


Then he comes to his third ideal. Tere he lays down the basis 
of his[patriotism. (Reads). There again the idea is drawn from 
Vedantism., Yon know the doctrine according to Vedantism 
is that the whale world is a manifestation of God. Unless 
you realise that the world is a manifestation of divinity, as 
Jong as you do not realise within yourself that the world you 
see around von, the country in which you live are manifestatious 
of divinity, then all these are unreal. They are unreal as long 
ax you do not realise the association, the connection, between 
them aud the absolute. But when you realise they are not 
separated from but are parts aud manifestations of divinity, 
that very moment they cease to be unreal and Ieeome real. 
(Reads) “What do you think of your country ? It is uot merely 
forest, river, ele.” To Avabinda it is the manifestation of mother- 
hood. That is another aspect of divinity aecording to Hindu 
religion, His basis of patriotism is that you mast so regard your 
country that you can discover aud realise the motherhood of the 
eountry. You must so love your country that you can realise within 
yourself that it is another aspect of God. A man who believes in 
Vedanta cau see clearly and finds no diffeulty at all. That is the 
hasis of his patrivtism. You muni realise the divinity in the couutry 
m which you live. Arabinda feels that nationalism has no place 
unless it leads to nniversal humanity. Unless nations develop in 
that way, the ideal of humanity can never he reached. 7 shall 
point out from article after article in the Bawde Mataram that 
as the individual must live ithe lieht of the society so the nation 
must live in the hght of humanity without which the whole 
philosophy is meaningless absolutely. (Reads) Te looks upon the 
country as the mother, As J have explained, that is another 
manifestation of God. 


Then he says that his ideal is independence and the last line of 
this paragraph makes it clear. Some day or other, it will not 
he in his hfetime, this ideal will be aecomplished. (Reads) 
“When the mother is oppressed what will her sons dof ete.” 
A very curious argument has been based upon that. He says, how 
can you do that? you have got no guns, no swords. “It is my 
ideal,” he says, “that the country should realise freedom some day 
or other.” He explains it by his answer. Tow can Kae do it ? 


“J am not referring to kshatrate] but Iam referring to Brakmatej.” 
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(Reads). My learned friend’s argument is that su far as Arabinda 
himself is coneerned he will do the advising, but otlfers will be left 
to bombs. Where do you tind this in these letters? My Iearned 
fricnd’s argument is on the whole of this sort that you must 
assume that Arabinda is guilty. Then yon are to read the letters 
hetween the lines. Aceording to my friend's contention, so far as 
Arabinda is concerned, he will apply the Brahinafey and make 
others to use the Ashatrafe;. Tf you read these letters you must come 
to the conelusion that he deprecates other forees. The only force 
upon which he relies and to which he appeals is the intellectual 
force, It is upon this force, he says, the future welfare of the 
country rests. We is not going to rely upon guns and swords. With 
all respect TP submit that the sugeestion of my learned friend is 
absurd. Anyone who reads the letters must come to the conclusion 
that the means which Arabinda suggests is not physical force but 
the foree of character, the force of intellect ; upon those forces the 
future of the country willbe based. THe says “Dowt you think that 
physical foree is the only foree in the world, there is a higher 
force and that is intellectual force, the force of character. Rely 
upon that foree.” That is the means which shonld be employed 
for the deliverance of the conntry. I is not possible to put the 
construction upon the letter as my learned Friend has gone. 


Referring to that part of the letter which says “Tf a demon sits 
ou the breast of the mother what would the sous dor? Counsel 
said :—What is the meaning of that 2 Its only an analoey,. 
He says that he rceards Dis country not as merely a collection 
of fields, Lills, rivers, and so) forth ®ut he regards her as 
his mother; then he says that he is only referring to the fact 
that the country is under subjection, He has used only a metaphor 
to shew that his countrymen are uot to sit idle but to so aet as to 
realise his ideal. The letter was uot intended for publication, it 
was not an open letter to his countrymen; if was to lis wite. 
(Reads) Does not if mean that regarding the fact that their 
country is ina wretched condition, it is far away from Freedom, 
is in bondage. So it is the duty of every man in India to stir 
himself to realise the ideal of freedom. Lis basis of patriotism is 
that he regards his country as mother. Lt is to him not a physical 
nonentity but is a conerete manifestation of divinity. His eeutral 
idea is that the country is a concrete manifestation of divinity. 

The regeneration of the country has to be brought about 
hy forces of character and iutellect aud uot by physical forev. 
Then the next paragraph mikes it clear. 

You understand, gentlemen, what he means hy saying “wife is 
the strength of husband”. That attribute in Aravinda by which 
he realises the divinity is sakfé and he brings that iuto relationship 
between «a husband and wife und says wife is the Sakti. [Tt is 
through her that he realises the higher relation of man and wife. 
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Referring to the sentence “will you utter the mantra of 
worshipping the Sabebs like Usha. Counsel said he thereby means 
to say “will you worship Western ideals 2?” He is disparaging those 
who follow Western ideals, . 


“He chil see Gopania Botha’ We explains the seeret iv the 
Ietier and asks for the co-operation of bis wife. He asks his wife 
to worship Cod, then she will be able to revlise these things. 
There is nothing i in that letter eveept that it vefers to Jiis wite’s 
vices which he says are vices of the present time. Then he says 
that every high ideal is now-a- days Jiaughed at, 


1 refer your honour to the letter, dated the 30th Aneust, 1905. 
J sabmit that the letter shows no disposition on the part of Ara- 
binds to use physical foree of any description at all. On the 
contrary what the writer does rely npou is what he calls ates, 
(rah matej). You will lind Jater on that all throughout tis 
activities he merely advocates the : application of the foree to which 
the phrase Brahmete; vefors. Here is aman who regards it ts a 
part of his ideal of reheton to bring about the salvation of his 
country. TP at the same time he savs “Pam not going to fight 
with swords or ens,” if the man says that it is the part of his 
religious ideal to bring about the salvation of his country and that 
by applyime Bruhinate), it is for you Lo consider: what the mau had 
in contemplation. I is w tenth of political plulosophy. You remeni- 
her in Gis commection that no government, however absolute or 
representative it may be, can emist except without the consent 
of the people. Lb is a maxim whieh is well recognised by politica] 
philosopher from Hobbes to Spenecr downwards. When a Gouv- 
verimient exists it shows conclusively that 1t exists with the consent 
af the people. Te preaches that the salvation of the country must 
be attained hy people who possess “ Brahmatej.” First of all, I 
submit that he preaches the ideal of freedom becanse he thinks 
that until «a transformation in the thought of the people is 
brought about he cannot accomplish bis ideat He says aud says 
candidly that it cannot be bronght about im the life-time of an 
individual, But before that point is reached he holds that the 
people must be educated at any rate. And itis when the cousent 
of the people is Jost that the Government ceases to exist. What are 
the means he adopts when he comes to Calcutta ¢ He takes up 
ihe cause of National edueation, AU throughout Ins activities and 
until the day of his arrest he was always in favour of National 
education, He sacrificed his worldly prospects m order that he 
night anprove the national education of his country. He joins 
the National Coancil of Kdneation and fills au important post 
there. He engages himself iu the swadeshi and boycott move- 
ments, In this connection his ideal is that when the people have 
learnt to love the country they must encourage the mdustries of 
the country. Arabinda’s view with regard to swadeshi is that 
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itis not purely indnstrial. Ido not desire to justify Arabindo's 
connection with the swadeshi-boycott movement purely on industrial 
lines. His way of thinking is inconsistent. What I do say is that 
he has got one all-absorbing ideal for the regeneration of his 
country, aud the basis of that ideal is religions. His advocacy of the 
swadeshi, boycott and national education is not only for the indus- 
trial development of the country, not only the development of the 
education of lis conutry but he thinks that these are meaus which 
are conducive to the awakening uf the national spirit of this 
country, Thus ts the line of bis activity. Before L deal with the 
various documentary evidence npon this point, you will allow me 
to place before you two letters which will throw some light. 
One letter is dated the 30th August, 1905 which will show the 
thing iu its two aspects, and the other letter is dated the 17th 
Vebraary, L908. I shall also refer to another letter to which my 
learned friend has not referred. It is of the 20th Kebrnary, 10s. 
The first letter is marked as 292-4 and the sceond 292-10. The 
first Ictter is set out in the first volume of exhibits page 401. 
With your permission J will deal with the letter in Bengali. 


Counsel next read the letter in original Bengali and then the 
Knglish translation. The letter stated “1 have not written to you 
for a long time. Twas to return on the Sth but | could not do so. 
Wherever Providence took me to L went. J was uot engaged in 
my work hat His.” 

Commenting on this Conuse! said, this letter shows where he 
did go. Various witnesses also spoke ahout it in the course of the 
trial. The contents of the speeches he delivered will show in what 
way his activities were directed. T submit that whatever activities 
he was cugaged in, were based ou religion. 

My learned friend seemed to have thoneht that Arabinda in 
his statement dissociated himself from political work. But in his 
statement he says, “in all my activities, political, religions or other- 
wise, [ followed the priveiples which are enuneiated in my letter 
of the 30th August.” Far from dissociating himself from it, he 
almits that he was engaged in a political work. My Jearnes. 
friend has a maryellons faculty of misnuderstanding Arabinda. 
Here is an interesting poimt in my learned friend’s address. With 
reference to the transformation of Arabiuda's thought as referred 
to in the letter my friend was going to suggest something, but all 
ona sudden he turned away in another direction and suggested 
that on account of the “ sweets letter” there was a transformation 
in his thonght. My learned friend branched it off as if were and 
said his case was that Arobindo was cugaged throughout ‘1 the cou- 
spiracy. That point he gave up, namely, the suggestion that 
“Sweets letter” had anything todo with this wouderful traus- 
formation in Arabinda's activities, 


Couusel here vead the Ictter further on, which says “the 
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condition of mind is different now and I am no longer subject to 
my own will. [shall have to do whatever He bids me.” Your 
Honour will see how Arabinda’s convictions were getting deeper 
and deeper every day. You are familiar with the Hinda thought 
on the point. In this connection I may point out to Your Honour 
the utterances of Ramkrishna Paramhansa and other saints. 
The man considering himself as the actor is inconsistent with 
the principles of Hindu rehgion, the very essence of which is 
Sfa at atfa we, fe. you are the player of the instrument and I 
am the instrument itself. This thonght is veferred to in the 
letter of the 80th August in which Arabinda says to his wife 
“yoo may thiuk that lam doing all this of my own accord but 
thes are not my own actions, Lam merely an instrument of the 
divinity within.” 

Continuing counsel said: you are also aware of the line in the 
“Geeta” qa afacast aft facea vel fagcetia sel scaifa, ce, Thou 
dwellest inside me and I do whatever Thou dost engave me in. 


Mr. Das read the line in the letter which showed that God had 
shown a specimen of Jus boundless merey. Does this—asked 
connsel—sugvest bombs ? It marks the beginning of lis religious 
convictions. Arabinda says further on in the letter that God will 
show His mercy to her also, He will show her also the way. Does 
ib suggest that his wife is to join the conspiracy and engage 
in the preparation of bombs to kill Knglishmen? Jt is for 
the wife to help the husband in the exercise of the religious rites. 
Arabinda used the word agyf—Q in the letter referred to above. 
He calls his wife ayafay according to Hindu ideal. I suggest that 
this transformation marks the beginning of Arabinda’s religions 
convictions. The wife is to assist the husbaud in the exercise of 
his religivus rites. Arabinds writes to his wife “ pray to God 
hialf-an-hour everyday and Fle will give you strength. You will 
be ina position to assist me in my religious practices.” 

Counsel read that portion of the letter which says 41 fafT@ ; “e., 
what he writes is not allowed to be divulged. Counsel comment- 
ine on this said, if a man takes the 7 he is not to divulge it to 
Any one, even to lis wife unless he gets permission from his gare. 
Arabinda says that the natter is cit cc, secret. I submit 
that even if the language of this letter is strated no other con- 
struction could be put upon tlis. He says Corts BU] Fete afa 
até, aaj fafire, ¢o ce. L have not said it to anybody else except 
yon and | am not allowed to divulge it.” Why? If it is a 
matter of conspiracy, the conspirators know it. Aurobindo says 
aa fafaet The Goverument Translation of this is “1 have been 
specially forbidden to disclose it.” I submit that this is not a 
proper translation. The correct translation would be “it is not 
allowable.” The letter of the 30th Angust is on w purely religious 
topiv ; because he for business matters refers his wife to Sarojini, 
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After his return from the Coneress he must have taken the 
mantra and he was anxious to take his wife along with him. 


Barin went to Baroda im the year 1905. My learned friend 
suggests that it was at this time that the seeds of anarchism were 
sown. The letter Kx. 286-3 was written before Arabinda came 
to Caleutta. First of all it shows that at that dime he was uot 
interesting hionself in Calcutta politics. He did not know any- 
thing about Benyal politics at that time excepting the Swadeshi 
movement which was all over India at that time. The Jotter states 
further on ‘Ll have had to spend a lot of money on account of the 
Swadeshi movement. 1 have another movement in view which 
requires unlimited mouey.’ 

3nt what is this movement’ My Jearned friend suvcests that 
it is the movement that you have got here. But was it started at 
that time? Was it started as far back as 1905?  Arabindsa 
writes “J bave had to spend a lot of mouey on aecount of the 
swadeshi movement. | wish to carry out another movemeut 
whieb requires unlimited money.” T submit, observed counsel, this 
movement is not the movement of the howls: Arabinda’s idea 
was to start an extensive movement of Vedautisin, Ile desired to 
spread it not only all over Lidia but all over the world. He is a 
Vedantist and he bases whole of his activities on. Vedantisne. 
He was thinking of starting the movement on the basis of 
his truest principles. Yon must not forget that it is not a 
matter of conjecture that Vedantism may be carried ontside 
India, It las alveady been carried into America and also into 
England though not te the same extent into the latter. The 
movement of bombs according to my learned friend was inaneurat- 
ed in Calentfa sometime after the time mentioned in dhe Jether. 
Whenever ny learned friend comes aeross the word “movement” 
he at once comes to the conelusion that it must be a movement of 
bombs. — need uot trouhle your honour with anything farther 
about this letter. 


The next question is when Arabinda came to Caleutla. He 
came sometime m May, 1906, and then he went to Baroda back 
aan, Jt is very important to fix the date. Here is a letter from 
Arabinda to his father-in-law. 1 is marked 292-6 and dated 8th 
June. You will find the Jetter on page 5, first book. Lt is written 
from Calentta. The letter states “if you are anxions to send 
Mrinalini down to Caleutta I have no objection. Bayin has fallen 
il. J suggest that he may go to Shillong fora change. If he 
goes, {lL am sure, you will take care of him. Barin is somewhat 
erratic. He is specially fond of knocking about in a sxpasmodie 
fashion when he shonld stay at home and narse his health, 1 
have learnt not to interfere with him in this respect. If 1 interfere 
and try to check Lim, he is likely to go off at a tanvent and 
become worse, ’ 
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Commenting on this counsel observed, my learned friend has 
made use of this letter and observed that Arabinda is a very 
wifectionate brother. 


Ou the 7th July, observed counsel, Arabinda was at Baroda. 
Between the 6th July and August, there is no letter to throw any 
light. If you turn to page 254 of the first book, you will find at the 
bottom of the page, that Arabinda is described as a service-holder. 
This document is dated the Ist of August, 1906. So far as docn- 
mentary evidence is concerned, you tind that Arabinda was in 
Caleutta on that date. 


It is clear—observed Mr. Das—that Arabinda had come to 
Calentta shortly before the lst of Aneust. Witness Sukumar Mitter 
wiso spoke about this, but lis evidence is rather hazy with regard 
to dates. Tt happens that he never went to Barodw after that. He 
must have sent jis resignation. The National College was well 
established i the meantime and he became Principal of the 
(Colleee. 

My learned friend calls the period hetween August 1906 and 
Oetober of the same year the “period of great activities.” 
Arabinda became the Principal of the National College 
within this period. Within this period of time the “ Bande 
Mataram ” was started. He was certainly one of the promoters of 
the “ Bande Matarain ” Company and the venture, the “ Chattra 
Bhiandar” was called into being. These ure the three lines of his 
activities. To will prove here that so far as the ‘ Chattra Bhandar ” 
ix coucerned, he had vo connection with it except that he signed 
his uame as a wituess, This was a mere formal matter. He was 
connected with both the institutions, the National Council of Edn- 
cation and the “ Bande Mataram ” i Lam allowed to call the latter 
au institution. 1 do uot admit for a momeut that he was Hditor of 
the ** Bande Mataram.” But I do not for a moment deny that he 
wis connected with it and certainly he was connected with ft usa 
contributor, 


My learned frieud speaking about the “Chattra Bhandar ” ob- 
served that it is a, limb of the conspiracy. Because Arabinda was 
connected with it, or Arabinda is a conspirator. so the Chattra 
Bhandar is a limb of the conspiracy. The qnestion is‘ [s 
Arabinda 2 vonspirator 2” The charge that he is a conspirator is 
laid at his door, hecanse of his alleged connection with the Chattra 
Bhandar. First of all, if yon look at the memorandum of Asgso- 
ciation of the Chattra Bhandar, you find that Arabinda signs his 
name as 1 witness. My learned friend says that the organization 
is a limited liability company, its Articles of Association and so 
forth ure mere devices. He observes that they do not represent 
the real state of affairs. The argument is that the “ Chattra 
Bhandar ” became a limited liability company with a view to conceal 
its real object. 
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Mr, Norton :—T never said that. 


Mr. Das:—Perhaps it is owing to my weak intellect that | 
eould not understand what my learned friend said. He said as a 
matter of fact that it is a cloak to conceal the design. Let us look . 
at the document itself. J am referring to elause IT] of it. It 
says that the Company is started to carry on busmess as 
merchants, traders, importers, exporters, and general business 
merchants, both wholesale and retail. It shows that the Chattra 
Bhandar is not purely swadeshi. #4 proposes to import. As for 
exporting opinion varics. [am not, however going to enter upon 
an economic discussion. If you look at ‘1D ~ you find that 1 has 
no connection with auy political design. Jt docs not look like a 
conspiracy. Mr. Norton remarks that this conpany was started as 
a cloak to conceal the dark design. The rules were framed in such 
a way as to conceal the nefarions design. But what do we find 
here, sharcholders are restricted. It depends upon the directors to 
take shareholders in. Rule X declares that if a sharcholder 
is indebted he cannet buy or sell his share to get rid of the debt. 
But if you read Rules VI and X together you find that there is no 
difficulty in selling or buying shares. There is also no diffienlty 
for outsiders to come in. = Still my Jearned friend holds that the 
Chattra Bhandar was a device to conceal its nefarionstlesien. 


My friend suggests that the Chaltra Bhandar was intended to 
help the conspiracy. 40 per cent. of its profit is to be divided 
amongst shareholders. My learned friend commenting on the 
clause which provides that 30 per cent. of its profit is to he devoted 
to philosophic work, observes that tt was to effectuate the 
nefarious design. 

It isa custom in this country amongst people who start busi- 
ness as limited lability companies, or those who start business by 
themselves to distribute a portion of the profit to the welfare of the 
community. Isnbmit that is « perfectly good thing. Yon find 
this even amongst common shop-keepers who set apt some- 
thing which they call “ brit?” 


Mr. Norton :-—Is that evidence 7 


Mr. Das :—IJt is a common castom in this country. Can 1 not 
refer to that ? Your Honour may have come across this in many 
civil cases, Tt is very usual amongst shop-keepers to keep portions 
of their profit. They do it m this way: For each article sole they 
keep one pice and this they devote to charitable purposes. We 
hive the great institution at Sodepur which the Marwaris keep up 


in that way-——the mstitution where Your Honour send; your broken 
horse. 


My submission is that if they really intended to start the 
“Chattra Bhandar” as a cover for their dark design, why did they 
starta limited lability company atall ? Could they not start a part- 
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nership business for that purpose ? If you start a company, you bring 
yourself directly under the imspection and supervision of the Direc- 
tor. The accounts are rendered liable to be inspected and checked, 
whereas if yon start a shop, yon have to avoid all that. However 
there is nothing to prove that the limited liability company was 
formed to devote the profits to the nefarious purposes. If they had 
that design, they could start a shop, there is absolutely no evidence 
to show that the profits were appropriated for any dark design. 


Mr. Norton :--There was no profit at all. 


Mr. Das: --If there was uo profit, it cannot be said that they 
had any nefarious design = The whole thing is based upon suspi- 
clon. Assuming Arabinda had such design, what proof is there 
that Arabinda was connected with it’ He simply siened his 
name as a wituess. | desire to show that uo suggestion of sns- 
picion can be based upon the evidence adduced on this point. Wit- 
ness No. &4, Pobitra Chandra Dutta said, “lL went to Subodh 
Mullick and got him and Arabinda Ghose to sign as witnesses 
hecause they were big men.” Mr. Norton tried to get out froin this 
witness Arabinda’s connection with the ‘f Chattra Bhandar” 
fle says “we decided to go there, as we thought they were big 
men,  Snbodh Mullick had made «a douation of a lakh of rupees 
towards the Bengal National College, He was looked upon as a 
eveat man in Caleutta.”  Pabitra said “Arabinda used to live at 
that time at 12, Wellington Square. | went to Sabodh Mullick 
and he told me looking towards Arabinda Ghose * you had better 
take his signature.” 

Speaking about Arabindsa Ghose’s connection with the Bande 
Malaram, my learned friend observed “1 do not eare whether he 
was liditor or uot. [say he is the paper itself.” 

Mr. Das bere read the deposition of Sukumar Seu. The witness 
said (he was abl the time professor of the National College)— 
“Arabinda never advucated violence, cr | would have remem- 
bered it. The Company was regarded more as a national organi- 
sation than asa commercial veuture. The object was more political 
than commercial.” 


Continuing counsel svid : ) find that Arabinda was connected 
with the old “ Bande Mataram.” He was present at some of the 
mectings of the company. He was uot the manuger of the paper. 
He was for some time the Managing Director of the “ Bande 
Mataram ” Compaiiy. 

Conusel referring to exhibit 950) said thal Avabunda was not 
ronnected with the ** Bande Mataram ” as Kditor or Sub-Editor. 
He had nothing to do with the dealing with telegrams, reprints, 
etc. The prosecution of the “ Bande Mataram” I may tell your 
Honour was for having published an Knelish translation of an 
article which had appeared in the “ Jugantar ©. 
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Judge :—Does not the witness Sukumar Seu say who was the 
editor ? 


Mr. Das :—The witness stated that Bipin Chandra Pal refused 
1 act as jomt editor along with Arabinda Ghose. He wanted to 
have the entire contro] of the paper as the editor-in-chief. But 
there was difference of opinion. Axrabinda Ghose was offered 
the editorship but he refused to take the sole responsibility. For 
he eonld not do that. Le was at that time the Principal of the 
National College. fy only one issue bis name was published as 
editor, But in the next issue it vas taken olf. 


Judge :—Some addresses were presented to him as editor. 


Mr. Das:~-That was through the impression that be was 
editor. Arabinda was not responsible for anything that appeared 
in the “Bande Mataram.” There is no magic in the name “editor.” 


My learned friend says he does not care wf Arabiuda is cditor, He 
says that heis the paper and that this paper was born in conspiracy. 
Let us look into it and see if we can find anything dangerous or 
anything that suggests bombs or conspiracy or waging war aealust 
the Government. Far from any sues sugeestion your Honour will 
find the snegestions which, | have said, are ihe ideals of indepen- 
deuce, and the means suggested are those of passive resistance. 
The point on which the greatest stress is laid: in fhe articles is 
national education, swadeshi and boycott. These points are iypi- 
eal of this pauper. The fourth point was the general ideal of 
freedom, ‘Tu reach that ideal of freedom they advocated the 
same policy T have me tionucd up to the last day. You will find 
that they uot only did not advocate the formation of secret socic- 
lies but whenever anything happened which drew their attention 
they deprecated the secret societies nau etaphatice language. | 
do not for a moment sugvest that the ideal of the Bande Maturam 
was not “absolute independence.” Ji was that and nothing but 
that, and they always deprecated the ideal of improvement of the 
Government in this country by the putting in of one member jn the 
Executive Council, or additional members in the Vicervy’s Conn- 
cil, Lt was repeated over and over again that they were not in 
favour of reforms, but what they desired was “a forming.” It 
would not serve the national ideal by legislation of «a tinkering 
kind, that is to say giving some advantages here and some advan- 
tages there. All the articles read out by the prosecution in eondem- 
nation of Lord Morley’s scheme were in reference to that. Those are 
the honest views of the paper. If those views constitute in any way 
the waging of war aguinst Goverument, 1 will have to say that 
Arabinda is guilty. My contention ix that it is ope. to them to 
preach the ideal of freedom and lay down the methods in the way 
the “Bande Mataram” has done—the methods of passive regis- 
tunce, boycott, national education and swaraj. Wheuever any 
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sugvestion of any violence is made your Honuar will invariably find 
that it is necessary for the purpose of repelling au attach. 
} shall read a few articles to show that if is not trae that 
ihe “ Bande Mataram ” was born in conspiracy. 1 shall refer to 
au issue of the 18th September 1906 under the heading “ That 
Sifal Desire.” (Reads). 1 refers to those constitutional troubles 
within the Congress itself. | submit that there is nothing felunious 
in that article unless my friend meaus to say that you must read 
hetween the lines, 


Mr. Das then read an article entitled © The idea of National 
Couneil” to show the attitude of the Bande Matarans towards 
. . 4 *) 
secret socicties. Counsel read a paragraph dated 3rd) October, 
190s, which he put to Parno Clandva Lahiri in eross-cxamination. 

The article was cutitled ** Golden Bengal Scare”. 


Now with revurd to the National College E have one word to 
say. Thereagain ldo not quite auderstand my friend's arenment,. 
He does not suggest as To theueht at fiest he did that the Council 
of National Education was a limb of the conspiracy against the 
Government. What PE understood him to sugvest was--l say this 
subject to correction by your Lfononr- that Aurobindo ade use of 
the National Counem to give effeet to dus nefarious views. If 
Hat was so then po inference enu be drawi against hint from 
the fact that he was connected with it. Task your Tonour not 
fodiaw any materence from the faet that he was connected with 
the National College. Hf inference ts to be drawn it must vo 
further; not only must the National Conneil be not hamnless bat 
ib must also be proved that the National Couneil is w part and limh 
ef the conspiracy. Unless that is established, mere connection 
with the National Council will not give rise ta any inference 
uiverse to Arabindo Ghose. You wall tind pi the evidence that 
Avabindo was connected with i not ouly after 1b was started bat he 
eune down to Bengal expressly for the purpose of carrymg on the 
National Conneil of Ndneation. Tle took part init before it was 
rdarted as we find in the evidenee of Satish Chander Mukerjee, and 
the best part of the arguments too shows that he did not inteud to 
use the National Conneil of Education as a party organ in this cou- 
spiracy. At the time the National Council was formed who were 
dhe men we find tit? Dr. Rash Behari Ghose, Sir Gooroo Dass 
Bannerjee, and Mr. Nagendra Nath Ghose with whose names no one 
will ever try to associate politics. That conclusively proves that Ava- 
binda had no contro) over it, or if he had it was not his intention to 
make it a sort of organ for his political activities. The people im 
Bengal wanted to keep the National Counce’ of ducation free from 
political activity. This inference clearly arises from the numes | 
have mentioned. lt was intended, as the prospectus shows, to he 
an institution to further the education of the country and it was 
intended to be free from all political bias of either party. Ara- 
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bindo was sclected as the Principal of this College because he was 
under the circumstances the fittest person. When he came to 
Caleutta in August 1906 he was still in the service of Baroda. He 
does not give it up nntil after he is appomted Principal of the 
National College. With reference to this J desire to read just a 
few dines of the evidence of Satish Chandra Mukherjt (Reads). 
There is ng evidence even that Arabindo exercised any active 
control so far as the selection of the course of studies was cou- 
cerned, | submit that this fact is of vo importance at all in arriv- 
ing ab the qugstion Whether Arabindo Ghose is euilty or not of 
the charges brotght against him. T submit that although it does 
uot help you tn coming to anv conelusion as to his guilt it shows 
-as | have subnutted to you befove--that the course of the 
wetavity of Arabindo Ghose was in accordanee with the principles 
Wluch were eunneiated in that tetter of 15th Aneust, 1995. TMhiat 
isall that | have got to submit up to this period of 1906, 

The next period | take is the pertod from October T90G. to 
April 1907. ‘This is  peviod of very little activity on Avabinda’s 
part as you will find during that period Ihe was mostly il You 
will find --[ will state the facts before T prove them-- that he was 
wi Deoehur from TWh December, L906 to the Ltth December, 
1906, and again from 27th Jaunary, 1907, to the middle of April 
1907, and you have heard from the evidence of Sukiuwar Seu that 
ov the night he left for Deoghur permission was asked ~- after his 
name appeared as Kditor of the “ Bande Mataram ”: -if le would 
agree to be the Kditor and upon lite refusal dis name was removed 
the next day. With regard to theee different dates which | have 
given there is very little documentary evidenee in the case. aid 
from Arabindo's written statement T shall have to refer to it. Tn 
this connection we see that he was il He had to take leave from 
the National College on several occasions ; in facet he was practi- 
eally Wl daring the whole of this period (Reads Arebindo’s state- 
ment). Satish Chandra Makerji was asked abort it and he said that 
the statement about Aralindo taking leave was true. 


Another thing which J should ke to point ont in this counee- 
tion Is that there is no suggestion that at that time there was any 
activity im Seals lodge, That was from a few days before February 
1908 to some time in April 1908. 

With reference to this period my learned friend read out some 
wrticles in the “ Bande Mataram ” dealing with autonowy, swaraj 
ete., aud he farther said that they contained a show of racial auti- 
pathy, that there was no love for humanity and that they advocated 
a direct violation of the law. Well, J have read those articles over 
and over again and Lsay that they are absolutely — ever one of them 
~-free from any ove of those charges, except the charge --and J did 
not understand my friend to bring that in as a charge- that they 
wanted to Wring in absulate swaray, What [did tuderstund him 
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io say—if ] have understood my friend aright-—was that the means 
suggested for attaming Swaraj, was not legal and it was that that 
made the ideal of Swaraj improper. Hoe took care to say that and 
J must say that it was very fair on the part of my learued friend 
to point it out. 


So far as these articles are concerned J submit that the charge 
of racial antipathy cannot be brought against the “Bande Mataram.” 
The particnlar note in the “ Bande Mataram ~ was “love for its 
own people”? and if that in itself involved some antipathy it may 
be expected, but what T want to lay stress on is, that the domu- 
nant uote was not antipathy bat love for its own people, and in 
dealiug with that it may be that the articles have referred to other 
nativus not in very comphmentary languages. [ff you read the 
whole thing you will tind that the object is not to attack any nation 
atall, but to point out that we must fall back upon our own re- 
sources, and stand on our own legs, or in other words, as J have poimt- 
ed out before, that you cannot attain your ideal except through your 
own salvation. ‘The Bande Mataram had to attack other nations 
leeause it pointed out that the people of this country were under 
the spell of foreien civilisation, under alien civilisation and wanted 
to dispel by these articles that peculiar hypnotism that was east on 
the people of this country by Muropean nations. Not that Kuropean 
civilisation is bad, but that Hurepean civilisation is for “ Euro- 
peans.” European nation must develop in their owu way: they 
must rise ty the noblest and best in them aceording to their own 
traditions. Sonlso with the Indians ; they must also take their own 
stand. Not that Kuropean civilisation is bad --C want you to parti- 
enlarly notice that ~you wou't find that in the articles-—but that 
Knropean civilisation apphed to us, Kuropean traditions brought 
into this eountry, are not the paterials upou which this nation 
can erow. That is the philosophy underlying all the articles. The 
Furopean civilization is asa tree which grows 1 the soil of Hny- 
land; if you bring that tree here, ib will not attain the same 
erowth beeause the soil is not couvgental. tithe same way the 
development of a nation must be based on its own traditions. If 
you base it on any other traditions the soil will not be congenial. 
As for antipathy and dislike for humanity they are uot to be found 
in those articles. Ll snvmit they breathe all that my friend denies. 
[ say according to these people nationalism has no rational basis 
to go upon unless it be for humanity. 1 ask your permission here 
to read an article which comes into this period. It is written in 
very figurative language, but thething it brings out is the iiner 
philosophy of this school, (reads article entitled “Nation Day” 
October 16th.) 


Counsel next referred to the period from April 1907, to 
September 1907, i.e. up to the acquittal of Arabindo Ghose in 
the sedition ease. Tn this period, counsel said, Arabindo’s activities 
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were confined to the National College and Bande Mataram. In this 
connection cunnsel read ia letter writlen to Arabindo from Tokio 
sympathising with him iu his troable with the Bande Mataram 
Trial. 

There are some articles of the Bauder Mataram of that period. 
Counsel then read the article of the 17th September headed “The 
secret of prudence and moderation’. The article also deals with 
passive resistance. “very country fonght its battle of freedom 
in its own peculiar way. We carn use our passive resistance in 
such a way, ete.” (Reads). DE need not trouble your Honour with 
other articles beeanse the idea is the sume. They ave articles on 
the Congress, Stearaj aud so forth. 


It isa curious feature that the whole evidence against Arabinda 
is doubtful. When your Honour finds, so far as Arabinda’s 
vase is concerned, that there is something anusual, somethiny 
diffealt to understand, [Eo salantt that your Honour may come to 
the eonclusion that there is somethine behind the series of 
difficulties. When your Honour finds that some act is repeated 
a number of times your Honov may draw that inference. (Reads) 
L suggested tu him why he did not pat any mark. He says he put 
some mark in blue pencil which was obliterated Uteads). 

L sulinit there is nothing in it whieh eoes nyinst Arebinda. 

The next period [take ap now is from September 1907 to 
December L907. Your Honour will find that from the middle of 
Oetober 1907 to about end of December 1907, Arabinda was i] 
andhe wasnt Deoghur Tash your Honour’s attention to the letters 
and other evidence on this point because this matter is of some 
Unportance in counection not only with this topte but alse with 
different topics. ) 

Jounsel next read a letter from Mr. Paika whiel) related the 
entire activities of Arabinda with regard to the Congress. The 
writer invited a number of extremist delegates. Arabinda wanted 
to put the Couvress on a representative basis. He said that what 
is alleged to be a untional gathering must he uatioual iv the true 
scuse of the word. 


Judge.—The Congress has ceased ? 

According to the Extremists the Coneress has eeased to be, 
But aceordiny to the Moderates it is sti] vome. ft is like “he 
Duina is dead. Long hve the Dama.” 


Counsel next referred to the slip which was sent to the Bande 
Mataram for discussion. 


Your Honour will find, continued counsel, from the evidence of 
Mr. K. B. Dutt that Mr. Surendranath Banerjea did not like the 
idea of giving up boycott at the Conference. A few days after 
they issued a circular that Swadeshi covered everything, ‘The 
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extremists say that it was merely a trick to mislead the people who 
feel very thorcughly on the question of boycott. 

Mr. Das referred to a lettor from Mr. Tilak to Arabinda 
Grhose. It asked Arabinda Ghose to invite a large number of 
extremist-delegates to the Congress. Mr. Tilak wanted to havea 
separate Conference for the nationalists. His idea was to have a 
sepurate Conference as soon as the deliberations of the Congress 
were over. Their attitude was not to break up the Congress. 
They want to have the question of electing Dr. Rash Behari 
(shosh decided by voting. The extremists wanted to have a 
separate sort of party organisation for them. In England 
the parties have their own organSations, the Liberals, the Conser- 
vatives, down to the socialists. They did not want to force their 
views. They wanted to see that the views of the delegates were 
represented by the Congress. 1 submit the Nationalist Conference 
was held aud passed resolutions. These resolutions were publish- 
ed in newspapers. They assembled uot to break up the Congress. 
They did not say “if you don’t accept our views, we shall break 
your head.” They had no bombs in their contemplation, I do not 
say wsimy friend suggested that they had bombs in their contenipla- 
tion. 


Jndee.—-Lt is rather forcing their views on the Congress. 
Mr. Norton.—sSurely. 


Mr. Das.—The position of affairs was this. The nationalist 
delegates did not want Dr. Rash Bihari Ghose as the President. 
They wauted Lala Lajpat Rai. UW he dechned, then they would 
have Mr. Surendranath Banerjee. 

Mr. Das.—-There is uo difference between extremists and mode- 
rates. The moderates have the ideal of “swaray” on the colonial 
lines while the extremists have the idea of © swaraj” im the inde- 
pendent form. 


Mr. Norton.-—The moderates have che ideal of Government as 
obtained in the colonies. 

Mr. Das. --What is the difference? Where is the control of 
Englund over the colonies ? 

Judge—It is a matter of policy. 

Mr. Das.—lt is not a question of ideals. The Parhament can- 
not foree its views. The extremists liked to put their ideals in a 
more logical form. The “Bande Mataram” made thts point clear. 
The moderates and extremists mean the same thing bné the mode- 
rates have not the courage to say ws the extremists. 

The same leticr contained a phrase which was printed as 
“ Government Expression,” saying that if Dr. Ghose was rejected, 
there would be “ Governinent Expression.” 
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Judge—It is probably repression. 


Mr. Das next made reference to a letter, from Mr. Tilak to 
Babu Moti Lal Ghose asking him uot to accept Dr. Ghose as the 
leader, Counsel referred to the manifesto issued by Arabinda 
Ghose inviting extremist delegates to the nationalist Conference 
here. 


Your Honour heard the disevssion about the seheme for the 
constitution of the Congress. That was another point on which 
there was a good deal of dispute between the extremists and the 
modevates. Mr. Norton sngeested that he got it at Surat, nobody 
would dispute that. To my mind it was a scheme drawn up for 
the purpose of drawing a coustitation for the Congress. The snb- 
jects mentioned were National Fand, Arbitration Court, Primary 
Kdueation, Swaraj and Boycott. They were to be discussed either 
in the Congress or if suggests a scheme that is to be proposed 
before the country for the Congress. The worst point in that is 
the estublishment of Arbitration system, of course from our point 
of view. There is nothing sinister, nothing, suegestive of bombs, 
conspiracy or anything of the kind (Iteads). 

Then some other letters appear during that period. [ will 
not read them. They prove Arabinda’s connection with the 
Bande Mataram. It is admitted. That is the Icteer whieh | 
have referred to In conneetion with Arabunla’s residing at 
Deoghur. In this letter the writer made sugvestions for the 
improvement of the Bande Maturarm. Tt was from aman of Bombay. 
IIe thonght that Arabinda had some influence over the Bande 
Mataram, that ts why he wrote it tu him. Tt ts clear, that Ara- 
hind: had some soré of control and To have all alone admitted 
that both here and elsewhere ti conneetion with the other 
rose. 

Arabinda’s work was a work of love to the “ Bande Mata- 
ram.” He would not he put to sach a position so as to be respon- 
sible for anything appearing in the Bande Mataram. We had not 
the time nor his health would allow him to look after or surpervise 
the paper. That is why he vefused to be the editor. He was not 
the editor at any time. Tt is the case with English ueWspapers 
that the reporters send their reports and they are printed and the 
editor is responsible for what appears. He associates myself with 
the views but he does not hold himself responsible for anythine 
that appears ju the editorial columns. Lean’t ask Your Honone 
to read the whole but there was nothing to show that he was 
responsible. 


Continuing counsel said—I have got a few art’:les of the 
“Bande Mataram” placed before Your Honour. I placed articles 
published in December 1906. J] have got 3 or 4 articles representa- 
tive of different views of the different parties. Arabinda was 
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arrested on the 2nd May, 1908. J have taken up all the articles 
from December 1906 to April 1908. They conclusively support 


the contention that 1 have made from beginning to end. 


Mr. Das then dealt with several articles from the paper 
during this period and assailed the arenment of My. Norton 
about the alleged connection between the Nationalist papers. 


He continued :—I have dealt with the evidence with regard 
io the so-called) conspiracy and I now desire to draw Your 
Honour’s attention to certain points in common between the 
moderate papers, the * Benealee” and the “ Indu Prokash ” 
for justancee and the Aneglo-Indian papers like the ‘ Statesman,” 
the “Judian Daily News ”, the ‘ Pioneer” and the “Knelishman.” 
dill these papers have their peenliarilies. To cannot forget 
the fact that there must necessarily be a evreat deal in common 
Letween them. ft is, by no means, a violent assnmption to say 
that. But inspite of the points in common, each paper must 
stand on its own legs. Your Honour will find certain peeu- 
limvivics tu cach paper. Your Honour knows the “ Benealee ” 
and the “Tndu Prokash” of Bombay are perfectly moderate papers. 
| do not hnow why my fricud will extend his triangle so far. 


So far as the “ Bande Mataram ~ and the “Jugantar” are 
soneerned, fo shall show by reference to one article that 
according to the * Bande Mataram,” the ideal of freedont niust be 
attained by passive resistauee, Swadeshi, Boycott, national educa- 
lion, courts of arbitration cte. To quote from the famous speech 
af Gladstone, “you must edueate yourself for self-government. 
You must dake up as much work of Government as you can do”. 
National edacation, Swadeshi, lH these are methods laid down by 
the * Bande Matram.? The paper says that it is only by per- 
ising these methods vhat you can attain self-government. Make 
yourself fit for self-government. This is the doctrme of pohtical 
philosophers in Kurepe upon whieh the view is based. This view 
has again been analysed by the “* Bande Mataram ” and adapted to 
Vedantism pure and simple. Every philosopher in Kugland deals 
with the growth of democracy. From the time of Hobbs dow to 
the time of Spencer, —passing from the period of English history 
know as the period of French: Wumination, tt has beer held that the 
Government can only exist with the tacit consent on the part of the 
people. In point of time, if the character of the Guvernment 
he most despotic that you can imagine or representative, the 
mere fact that the Government does exist shows conclusively that 
the people has consent to it. There was a time, according to 
Hobbs, when the people and the King used to meet together. They 
met why ¥ To determine the consent of the people. 


Locke borrowed his views from Rousseau on this point. Spen- 
cers “ Mau vs, State” embodies this view. As a matter of fact, 
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the relation between the Governor and the governed is based upon 
actual contract. It may not be so historically speaking but it must 
be true logically speaking. You cannot govern people agaist 
their wishes. At every point of time that the Government exists, 
it shows that it exists, because the people leud their support. 


Continuing counsel said Arabinda also exposes the same 
theory. Te gives a new expression and makes it a new pot of 
his philosophy. This doctrine of the tacit consent of the people 
and another doctrine which is misapphed, namely “vox populi vox 
dei,” are applicable in’ this connection. Arabinda holds the sume 
principles whether with regard to the nation or the mdividual. 
fWe sees in the developnient of the socicty or the mdividual, the 
miunfestation of God. He takes the same principle of development 
according to the law of Nature or Law of God, in’ the lieht of 
Vedautism. “Vox populi vox der”, 7.0, the voice of the people 
is the voice of God, because the people are the manifestation of 
God. No man enn attain salvation except by severe self-restraumt. 
Unless he restrains biruself, he has ne hope of salvation. If you 
apply this doctrine, as Arabinda Ghose has applied it, to the situa- 
tion of this country, whats the vesnlt ? The resmt ts that the 
people want “swaraj”” or self-government. 1 do not desire to 
repeat ny argument here. Arabinda has taken emre never to 
define the form of “Swarajy”.  Arabinda las advocated national 
education, Swadeshi, boycott and court of arbitration whereas the 
« Jugantar” in its article headed the “Suehona ~ holds that no 
progress of the country is possible without independence. Talh 
of Swadeshi, the “ Jugantar” langhsatit. Talk of national educa- 
tion, arbitration court, the “Jneanutar says all that i a pastime. 
No progress of the eonntry can ever take place unless you have 
absolute independence. This is the essential difference between 
the principles of the Bande Mataram and the Jagautar. Mr. Das 
here read articles from the Sandhya, Navasakt? and other papers to 
show the difference in the tone of their wrilings. 


Mr. Das then went on to disenss some unpublished writings of 
Arabinda Ghose. My learned friend, observed counsel, argues 
that the writing No. 2998 furnishes an index of the man’s 
thoughts. This writing is iu Bengali: My friend does not show 
that it is in the landwriting of Arabinda Ghose. 


Mr. Norton—I suggest that it is the handwriting of Sarajini. 


Myr. Das—-It certainly looks like a lady’s handwriting. I fail 
to understand how it furnished au index of Sarayimi’s thouglits. 
Sarajii is not before Your Honour as a conspirater. 


Referring to the article “morality of boycott,” Mr. Das said 
“since the man did not publish this, J] venture to submit that 
he did uot publish as he thought the article might be misunder- 
stood. How can you convict a man for unpublished writings? 
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lias for Your Houonr to say whether these writings can furnish 
an index of the man’s thonghts. 1 submit they cannot. Because 
the words and phrases employed do not clearly and completely 
bring out his ideals. Arabinda thought the writings might be 
misunderstood so he did not publish them. Unless you can 
show that they were secret documents, intended to be circulated 
amongst the people secretly, you caunot draw the inference that 
the writings supply au index of the man’s thought. T ask Your 
Honour to interpret the point charitably, These writings 
were not pnblished anywhere. Arabinda could publish them 
easily, They are open to this charitable construction that since 
Arahbinda feared they might be miswiderstood, le did not 
publish them. [ask Your Honour to accept the charitable con- 
stinetion. The wiitings do not bear the meaning which my 
Jearned friend sought to put into it.” 


Mr, Das read a long unpublished article hy Arabinda Ghose 
entitled “What is Mxtvemisin.”’ Referring to a seutence “the law 
was made for man avd not man for the law’, the Judge asked if 
each perso was entitled to pass bis own judement on the law. 


Mr. Das emphatically rephed * Yes. After all, he coutinued, 
the principJes of a man’s life must be enided by his own eon- 
SCIOUCE 

Mr. Norton, interrupting, asked luw the sucieties were to 
exist ? 

Mr. Das, continuing with bis areument put the question “is 16 
not the same view which obtwus in other countries with regard to 
passive resistance £7? Have not the people often disobeyed the 
provisions of the law and taker the nenalty ¥ 

Mr. Norton---Not on the ground that the Jaw is wrong. 


Mr. Das--That is Arabinda’s view. Proceeding Mr. Das 
sud that Arabinda put it ou the ground of orgate unity belween 
the Government aud the people. They were not judging the 
miu on account of lis ideals. So far as the infringement of thie 
law was concerned it was the same im other countries. The 
Government do a certain thme and the people say it is wrong 
and unjust. lf they are fined, they are prepared to pay the fine, 


In the language of Arabinda you have got here an authority 
which has not sprung from the uation as a part of its or- 
gaunism. The Government has not sprung here from within 
the people as the Government of other countrics, No one can 
gainsay the truth of that. Arabinda never hesitated to put that 
forward over and over again. 1 object to the Government of this 
country not because it is an autocratic Government, not because it 1s 
not a democratic Government or of its particular actions which 
are criticised by others. My objection is hascd on philosophy ; 
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that this Government bas not sprung from the people as a part of 
un organism, 


Arabinda’s argument was based on the ground of “utility.” 
And after all, connsel declared, the basis of all leeislation in 
Kneeland was utility ; something which helped the growth and 
development of the nation, That was the claim of the Govern- 
ment. We pass this law because it is in the mtercsts of the 
people, and the interests of the people, counsel said, could not be 
considered apart from the develojanent of the nation. 


Counsel read some farther passaves from the article where 
Arabinda discussed the methods by which they were to attain 
the ideal of freedom. Commenting on this counsel said if a 
homb were brought to Arabinda and he were asked “ Shall I throw 
this at the first Mnelishman 7 come across 2 Arabinda would say 
“Will this accomplish the reat ideal 2" The answer, counsel saad, 
would necessarily be fno° because it would ot produee the desired 
effect. 

His ITonour-—lf effective, use it ? 


Mr. Das—-If the oppression mereases fo stach oan exteut 
and people are so united together, and have got such re- 
sonvees at their back that they think they cen fight the 
Government in battle as if were they may do it, but nut now. 


His WTonor - He goes back to the Ubilitarian method if you are 
strong enoneh to fight. 


Mr. Das: Yes, that is the whole trend of lus areument. 


Proceeding My. Das repeated his former areument regarding 
the methods advocated by Arabinda, insisting on the point that 
according to Arabmda violent methods were bad aud peaceful 
methods were good, tuo the paragraph discussing the methads, 
which counsel read, Arabiuda was taking each particular ideal and 
probing it ino order to test its trath or otherwise. Te was 
discussing the best ideal. Counsel read a sentence regarding one 
of the meuns discussed by Anrabinda which ran * whether it is 
worthy of a erent people who is struggling to be”: counsel called 
His Honour’s atteution to this question put by Arabinda. 

Counsel continued : Uf there was a section in the Penal Code— 
which fortunately there was not—that the preaching of national 
freedom meant seditiou, Arabinda’s answer would be, “never- 
theless I must doit, J cannot help it. Lt is within me and that is 
what L owe to myself and my God.” 

Referring to another passage where after disevssing certain 
questions Arabinda said “the result will he anarchy” Counsel said he 
was surprised at Mr. Norton who was an English scholar saying that 
he meant anarchist’s outrages. He challenged Mr. Norton to point 
out from the writings of any Hovlish writer that the term “anarely” 
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has been used to mean “* anarchists’ ontrages.” “Anarchy” counsel 
sud, meant “disorder” and Arabinda was referring to a sort 
of social chaos. 


Counsel read some further passages with the object of showing 
that the metaphors used by Arabinda were taken by Mr. Norton 
literally. When he spoke of sacrificiuy their Hves for the country 
Arabinda meant that they should suffer. Referring to the expres- 
sion “Manuring the soil with their blood” counsel asked if such a 
thing was possible, if was a mere metaphor, He exhorted the people 
fo suffer to the last extremity. What world happen, counsel asked, 
if passive resistance could be so well organised that all the 
people refused to pay taxes, IL was not a very pleasurable 
subject to del with, but counse] said one could well imagine that 
there would he firine of euns and the result of that would 
be that the people would be weltering in blvod. 


Proceeding Mr. Das said he was outlining a passive resistance 
which it would be impossible to reach, but the man who was 
writing was pushing a@ wrong point to its logical conclusion. The 
peint he had fixed his attention on was the method and = the 
Weal. The point he was pursning was whether it was. offec- 
tive aud consistent with the traditions of the vountry. No nation 
eould grow out of subjection wuless il was prepared to sulfer. 
The rveferenee to blood and darkuess and death, conusel averred, 
was fieurative. Lf it Jed to disorder even then it was weleome 
heeanse it helped to attain the development they were seeking. 
Ivdid not help Mr, Norton in thinking that it referred to bombs, 
ammunition or any other thing 


Referring to the word Revolution which appeared in a passage 
in the article, Counsel said, thot this did not have the same 
meaning as the French Revoletion. The word was used in 
ihe sense of peaceful vey olution. 


Proceeding with bis argument counsel said “EF Your Honour 
looks at the dominant notes in the wnipublished writings i is 
perfectly in accord with the real nature of Arabinda’s writings. If 
you take hold of a werd here and a paragraph there yon will 
not get the real intention. Your Honor must read that article 
with all the other articles. Counsel referred to anether article 
fron which Mr, Norton quoted the lines of Wordsworth in- 
vorporated in the article © who would free themselves must them- 
selves strike the blow.” 


Commenting on this Mr. Das said: “My friend seems to think 
that it is indicative of bombs. If Your Louor reads the whole 
Mticle you will find that it is written in appreciation of Rash 
Rehary Chose’s speech delivered at the Congress. The author 
quotes this particular line of poetry to snpport the contention 
that Mr. Ghose put forward that nations by themselves are made ~ 
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Counsel next dealt with the “sweets letter.” He said, “Your 
Honor will find that having regard to the cirenmstances as 
disclosed in the evidence of this ease, Yonr Houour cannot 
necept the document as being in the band-writing of Barindya 
Kumar Ghose, or that it was sent to Arabinda Ghose. What 
does it show? The letter is supposed to have been written 
by one brother to another at Surat. Therefore if this letter is 
genuine both the brothers were at Surat at that time. I snbmit that 
it is utterly improbable, assuam-ne that both the brothers are 
conspirators, that one brother should write to another brother 
in this way. There they could have talked to each other, explained 
their thouglits---cach to the other--withont writing at all. 
The letter states “we must have sweets all over India ready 
made for emergency. T wait here for your answer.” The case for 
the proseention is that Barin used to address Arabinda as 
“Shejdw’. Did Barin forget this when writing this letter ? 
He writes “Dear brother”. In this country no younger brother 
would write to any elder brother, as “ Dear brother” except to the 
eldest brother. 

Judee :—What do they write ? 


Mr. Das :—Mojda, Shejda ete. only the eldest brother is 
addressed as brother. The fact that both the brothers being 
ut Surat, Barn wrote to Arabindo, 1s extremely improbable. 

I draw Your Tonour’s attention to the faet that Barin signs 
“Barindra Kumar Ghose.” My learned fried says that Arabinda 
and Bartndra are Kwopenmised. But Barin eame to Indin at the 
venerable age of one year, | deft Kugland 15 years ago, T do not 
know whether the custom has changed there. Bat when lL was in 
England I noticed that a brother never set out his full name when 
writing to another brother. 

Judge :--l wonld not put my fall name. To would omit my 


surname. 

Mr. Was: -Nobody would sign like that. Consideriny the 
probabilities L snbmit that when a brother desires to communicate 
something to snother brother, the proper form of siguing his uame 
is not to give the full name lke Dariudra Kumar Ghose. 

Mr. Das continuing said, “this Sweets Letter is taken with 
Arabinda and treasured down. It is taken to different places 
in the Bombay Presidency. It is brought to Calcutta back 
again, It is kept at 23 Seoti’s Lane for a couple of months 
and the Police are lucky enough to find the letter at 48, Grey 
Street. Jt is grossly improbable. L submit that under the cir- 
cumstances, Your Honour will hesitate to accept tais as evidence 
and proof against Arabinda, Ghose.” 


Mr. Das here read from the evidence of Mr. Creayan. Counsel 
commenting on the evidence said, on the 2nd May, not only 
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the 48, Grey Street, was searched, but the other houses were 
searched as well. All the articles found at the searches were sent 
io the Park Strect Thana. There is no reasuu why an exception 
should be made with regard to 48, Grey Street. The documents 
of 15, Gopi Mohan Dutt’s Lane, and the garden were both 
sent to the Park Street Thana. 


Mr. Das then referred to the great confusion in the evidence of 
the Police witnesses with regard to the finding and examination of 
the letter at the Thana. 


Mr. Das: There is just another point about the “sweets ” letter 
whieh is this—Your Honour will find that the number of the 
bundie was subsequently added to. Mr, Cieagan in his cross-exami- 
nation says “the letters might have come ont of the envelopes.” | 
submit that the “sweets letter’ conld not have been in the bundle. 
The number of the letters m the document must at least be 64 
There were 64 letters and 20 envelopes. 


Mr. Das referred to the evidence of several other witnesses 
and commented on them, after whieh be summed up. He said “I must 
thank Your Honour and genticmen assessors for the very kind 
and pationt hearing you have given me throughout this case. 
My only wish was that the task might have fallen on other hands 
to place this case before the Court ; but as it fell on my hands 
} did all L possibly could to place the evidence in this case before 
the Court in a connected form. There is one pumt which struck 
me at the outset of this case but J did not refer to it so Joug, as I 
thought it could be dealt with more conveniently and approprintely 
after T had finished dealing with the evidence cral and doeument- 
ary, on the record. Your Wonour will find that my learned 
friend's case is that Arabinda v» the head of this conspiracy. He 
has eredited Arabinda with vast intellectual attainments and with 
vast powers of urganisation aud his case was that he was directing 
this conspiracy and was working from behind. Now it is with 
reference to this that I make my submission before Your Honour, 
that having regard to the nature of the conspiracy which has been 
established by the evidence,—-if it has been established at all—it is 
impossible that Arabinda could ever have believed that that cons- 
piracy was likely to succeed. If you say that Arabinda 1s not 
eifted with the intellectual powers with which you have eredited 
him that is another matter. But if you say that he is all that you 
have been kind enough to say he is and coucomittant with that he 
is the head of the conspiracy and is directing the conspiracy, 
my answer to that is, the conspiracy is of such a nature that 
it is irapossible to believe that Arabinda could ever have thoaght 
in his mind that it could succeed. My learned friend has referred 
to the thousand and one ramitications of that conspiracy and he has 
argaed that there was a conspiracy from Calcutta to Tuticorim and 
other places and in order to substantiate this vast conspiracy as it 
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were, he has not hesitated to bring a charge of conspiracy against 
persons of whom there is uot the slightest evidence on record 
to show that they were in any way connected with it. 7 ask 
you to disregard all that; the conspiracy is in my learned friend's 
imagination ; I do not for a moment suggest that he does not 
believe it to be true; | dow't suggest that he does not believe every 
word of what he has said and that ho has no misgivings on the 
point. I wholly concede that he fully believed in the conspiracy 
which he has put forward before tha Court and the only way I ean 
explain that and the only suggestion that [ can make is that 
he has been under the tutelage of the police for a Jong time and 
the police have poisoned his mind during the last ten months 
and no doubt he sinecrely believed in it and put it forward before 
the Court. 

But the evidence is entircly different. From the evidence as is 
furnished by the confessions in this Court—confessions upon which 
the prosecution relics —you will find that it isa childish conspiracy 

—a toy revolution. Lt is impossible that Arabinda could ever 
have helieved im his heart of hearts that by bombing one or two 
Englishmen, or some Knglishmen at different places, they 
would evor have been able to subvert the British Government. If 
you credit him with intellectual powers and say that he has a brilliant 
mind, it is not open to you at the same tiine to say that he was the 
leader of a childish conspiracy and a toy revolution. That is 
the difficulty which comes up at the very threshold of this 
case. Hither drop the suevestion that it is because of his intellee- 
tual powers, because of his eminent qualities with which he is 
credited that you want the Court to believe that he was the leader of 
the conspiracy ; or the other theory that be was in fact the leader 
of this conspiracy and of this alleged revolutionary project. Apart 
from that suggestion if you turn to the evidence what do yon find ? 
It is argued that the confessions are evidence against Arabinda. 
My answer is that the confessions exonerate him. Vf it is arened 
that the watch witnesses and the other witnesses have proved 
eonelnsively that thore has been association between Arabinda and 
the conspirators, I submit that that evidence is such that you 
can’t place the slightest reliance upon it: not only that, but 
that under the circumstances one could only expect the evidence to 
be of such a character. If the Government takes into its head 
to believe that there is a vast conspivacy which is threatening the 
stability of the Government, it is common knowledge, that you do 
come across spics who givo false evidence. IT shall just road 
a passage from a book “written by an eminent Judge. “The 
Government under those circumstances have spies whc wriggle into 
the case, eaves drop into families, abstract correspondence and forye 
letters.” Therefore the evidence given before you 1s evidence that 
yon enn expect in a case like this. It seems to me if you consider 
the evidence carefully and apply the different tests 1 have suvgest- 
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ed and submitted for consideration, I have hardly any doubt that 
you will reject that evidence as untrustworthy. Is it argued that 
in the different letters that have been put forward thero is a 
eise against Arabinda, that these letters show that Arabinda 
is implicated mn any conspiracy whatsoever ? My answer is that 
the letters themselves don’t show anything of the kind. Tt is 
my learned friend’s interpretation on those letters; and in some 
cuses In regard to Arabinda’s connection with certain boys that 
interpretation has been of such a character that one can hardly 
resist the temptation of culling it ridicnlous, reminding one of the 
ease of Mrs, Bardell against Piekwiek. Ile reads a document 
and imports into that document things which are not to be found 
mm toe four corners of the document, bat which have evolved 
ont of my friend’s inner couscience. If you read the documents as 
they are, havine regard to the circumstances ander which they 
were written, I venture 4o submit before you, that there is hardly 
amy doubt, whatever may be the view, that those docaments do uot 
bring the enilé home to Arabinda Ghose with reference to any 
of the charges bron¢ht against him. My further submission 
IS that my learned friend to a certain extent realised that and 
be said ont of despair as it were, ‘never mind the letters, never 
mind the evidence bat look at the probability, look at the man’s 
thought.” It was in that view that he put before you the different 
newspapers and the charve of conspiracy and wholesale conspiracy 
agaist many men of light and leading in this couutry. ‘Read 
the “Bande Mataram,” read the different specches and read the 
olher newspapers —my friend says that you must read the other 
papers becanse they are all linked together --and you discover 
what lus thoughts were. Tf vou analyse those speeches and 
writings aud if yon find an ii cication that the man was putting 
forward before the commry, the ideal of freedom, von niust take it 
for erauted that he was also in favour of applying bombs, of secret 
societies and such other means as some of the evidence in this case 
discloses.” My submission to you is—i made it before and L do 
so again—that those papers and the writings and speeches are not 
legal evidence in the case at all; but if you do take them you 
hind nomistakeable indication that whatever may be Aribinda’s 
views, he is not guilty of the charges bronght against him. | have 
placed before Your Honour the letter of the 13th Auenst 1905. | 
read to you the whole of that letter and commented on it and 
l explained to yon what the different thoughts in that Ictter are. 
(Reads) ‘I say,as [ have said in my statement, that ever since I came to 
Caleutta from Baroda, 1 never for one single moment deviated from 
the principles laid down in that letter. 1 have said L never took 
any part in politics. 1 have said in my written statement, what- 
ever the nature of my activities, be they political, social or religious, 
that throughout the whole course of my activities, I never for one 
single moment deviated from the principle laid down in that letter 
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of 13th August. The whole of my case before you is this. If it 1s 
suggested that [| preached the ideal of freedom to my country 
which is against the law, 1 plead guilty to the charge. [f that 
is the law here, I say I have done that and I request you to convict 
me. But do not impute to me crimes that J am not euilty of ; 
deeds against which my whole nature revolts, and which having 
regurd to my mental capacity are something which could never have 
heen perpetrated by me. If it is an offence to preach the ideal of 
freedom, 1 admit—having done it—L have never dispnted it. 
It is for that that I have given up ail the prospects of my life. It 
is for that, that 1 came to Calcutta to live for it and to labour 
for it. It has heen the one thought of my waking hours, the 
dream of my sleep. If that is my offence, there is no necessity to 
bring witness into the box to depose to different things in counec- 
tion with that. Here am Tand [admit it. My whole submission 
before the Court is this. Let not the seene euacted in connection 
with the sedition trial of the “Bande Mataram ” be enacted over 
again, and let the whole trial go into a side issue. If that 1s 
my offence let 14 be sv stated and ] am cheerfal to bear any 
purushmenut. It paius me to think that crimes I conld never 
have thought of or deeds repellent to me, and ayainst which my 
whole nature revolts, should be attributed to me and that on the 
strength, not only of evidence on which the slightest reliance 
cannot be placed, hut on my writings which breathe aud 
breathe only of that high ideal which T felt T was called upon 
to preach. Lt have done that aud there is no question that | 
have ever deuied if. 1 have adopted the principles of the 
political philosophy of the West and JT have assimilated that to 
the immortal teachings of Vedantism. 1 felt To was called wpou 
to preach to my country to make them realise that fndia Tred 
a mussion tu perform jn the committee of uations. If that is my 
fanlt you can chain me, inprison me, but you will never get out of 
me a denial of that charge. | venture to submit under vo section 
of the law du F come for preaching the ideal of freedom and 
with regard to the deeds with which L have been charged, I submit 
there is no evidence on the record and it is absolutely inconsistent 
with everything that ] taneht, that T wrote aud with every 
tendency of my mind discovered in the evidence.’ 

My appeal to you therefore is that a man like this who is 
being charged with the offeuces imputed to him stands not only 
before the bar in this Court but stands before the bar of 
the High Court of History and my appeal to you is this: 
That long after this controversy is hushed in silence, long after 
this turmoil, this agitation ceases, long after he is dead and 
gone, he will be looked upon as the poet of patriotism, as the 
prophet of nationalism and the lover of humanity. Long 
after he is dead and gone his words will be echoed and re- 
echoed not only in India. but across distant seas and lands. 
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Therefore | say that the man in his position is not only stand- 
ing before the bar of this Conrt but before the bar of the High 
Court of History. 


The time has come for you, sir, to consider your judgment and 
for you, gentlemen, to consider your verdict. [ appeal to you, 
sir, in the name of all the traditions of the Enelish Bench that 
forms the most glorious chapter of Huglish history. I appeal 
to you in the name of all that js noble, of all the thousand 
principles of law which have emanated from the Bnelish Bench, 
aud | appeal to you in the name of the distinguished Judges 
who have administered the Jaw in such a manner as to compel not 
only obedience, but the respect of all those in whose cases they 
had administered the law. J appeal to you in the name of the 
elorious chapter of Kuelish history aud let it not be said that 
an Knelish Judge forgets to vindicate justice. To you gentlemen | 
wppeal in the name of the very ideal that Arabinda preached 
and in the name of all the traditions of our country ; and let 
it not be said that two of his own countrymen were overcome 
hy passions and prejudices aud vielded to the clamour of the 
moment, 


Mr. P. Mitra theu avgacd the esse on behalf of Asoke Nandy, 
Debabrata Bose, Indva Nandy, Hem Chandra Das and Dindayal 
Bose and contended that no charge of conspiracy had been brought 
home to them. Sugeestions and inferences based on assumptions 
were the utmost that conld be arged agaiust them. Mer. P. hall 
then dealt with the eases of Nagendra Gupte and Dharant Gupta. 
oth were convicted by the High Court for possessmg aris at 
St Harrison Roudl avd was given 7 years’ imprisonment. There 
was nothine to show they were on ayy conspiracy. 


Bubu Nagendra Nath Banevjea, vivkil, addressed the Gourt ou 
behalf of Bejoy Bhattacharya and drew the attention of the Court 
that the crown counsel admitted thot the evidence fell short of 
necessary standard and that the formule for bomb was not found 
on the first day and Bejoy was not aware if it. 


Babu Bejoy Keishua Bose took up the case of Abinash Bhatta- 
charya whom, he said, the Crown Counsel wanted to sacrifice at the 
altar of Arabinda. Evidence was given that he was comected with 
Jugantar and was the author of two nefarious books Burfama 
Rananiti and Mukti Ioue Pathey. So long as Abinash was connect- 
ed with Jugantar there were two prosecutions viz. those of 
Bhupendra Dutt aud Baikunta Acharya, The two issues upon 
which the prosecutions were based were not printed at Abinasl’s 
Press. Abinash was only the manager and though he was prose- 
cuted, he was acquitted. After that he cut off all connections and 
suld the Press. Al letters addressed tu him as Manager, after 
this were not found with him but with Taranath. The articles 
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reprinted in the Muktz kone Pathey were those upon which the 
Government did not elect to prosecute and he did not consider 
it wrong tu print them for sale. He wanted to start the Navasakt: 
as a paper different from the Jegautar—as he thought that 

by writing violent articles and going to jail the gospel of frecdom 
conld not be preached. Abinagh’s name is not to be found in any 
note book anywhere. In all the confessions no meution of Abinash 
was made except only tu show that be was connected with the paper 
Juyantar, 


Mr. tt. N. Roy argued the case then on behalf of Provas De 
and the three Sen brothers of Sylhet and Babu Dwijendra Nath 
Mookerjea for B. K. Kane. 


Mr. BH. P. Ghose then addressed the Court on behalf of 9 accus- 
ed persons. He first stated the general principles of Jaw and evi- 
dence which the Assessors should bear in mind, He adopted all 
the points of law taken by Mr. GC. R. Dass as bis own. The four 
overt acts, viz. two ou the li. G., one against the Mayor anc another 
against Mr. Kingsford were intended for individuals and could uot 
be construed mto waging of war. He submitted his chents were 
all new comers, novices, who knew nothme of any couspiracy. 
He then dealt with the individual cases of Purna Chandra 
sen, Narendra Buxi, Krishna Jiban Sanyal, Sachgudra K. Sen, 
Hemendra Ghose, Naliny Gupta, Bejoy Nag, Birendra Nath Chose, 
and Sishir Kumar Ghose. 


Mr. J. N. Roy theu diseassed the case of Urishikesh Kanazilal. 
He protested against the way the case was put by the Crown Conn- 
sel which made the task of the defence difficult. The Court looked 
like a fortress with the aceused not in dock bat in an tron ence. 
Of the 1500 documents put in maiuy were irrelevant. Mr. Norton 
placed before the court the whole of the political and moral revolu- 
tion lately going on im Bengal and had challenged the uew life that 
had sprang ap with all its aspirations and manifestations. Kvery- 
thing that as grandest and noblest im the enlturec and manhood of 
the uation had been placed on trial. Are you strony ? You 
are then a conspirator. Are you young ? that absolutcly proves 
that you area conspirator, Are you religious ? you must be a cous- 
pirator, Jo you read the Greta ? Do you study vedantisin % Are 
you a genius ? that is proof positive you wre a conspirator. After 
dealing with the evidence against his client he concluded by 
suying “the eyes of whole Asia: if not the whole world have been 
upon us for months past. We have dove our part and it now 
remains for you to do yours. You mast have observed that in the 
history of individuals asin the history of vation sLhere comes a time 
when the sense of judgment is obscured. It is for you to say 
whether you think that the mere thought of a far off revolution in 
the minds of half a dozen or dozen men can be accepted as waying 
war against the King, It is for you to say whether the overt acts 
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in this case do constitute overt acts at all. You will remember 
the magnibude of the trial and your duty is to do justice. You 
aro no politician and politics have uo place in a court of justice. 
Becanse w man shows some of the beliefs, some of the hopes, some 
of the fears of a partienlar generation does that coustitute evidence 
of association in a case of this character? Lastly, gentlemen, you 
have heard of the price that England has to pay for Empire. Well, 
| will swy this that splendid as the Empire is, you will deem, the 
world will deem that Empire is nought if it is found wanting when 
weighed in the balance against justice.” 


Babu Bejoy Krishna Bose was requested to nrgue on behalf of 
Niklileswar Roy Monk in the absence of his pleader who had 
fallén ill. He divided the case into four parts e/:., his alleged eon- 
nection with the Jegantar, bis connection with the Chathra Vandar, 
his connection with the different places and the searelt of lis hunse 
at Damarai, and his alleged connection with the conspuacy. He gut 
160 per month for printing the Jugantar in his press. Its office was 
elsewhere Chat/ra Vaindar was a purely business concern. His 
vlient was not seen in any place of conspiracy nor was he named 
in any of the confessions. He coucluded lus address with the 
following words :-— 

“And now gentlemen you have heard the last of the speeches 
on bulialf of the defence. So far as this historic trial is concerned 
—~-the first of its kind im India--what remain now is for you, 
vontiemen Assessors, to give your opinions and for His Tonour 
the Judge to deliver his judgmont. J have the unique honour and 
oppurtunity, Sir, of appearing nefore you m two of the longest 
briuls over which you bave presided here in Alipur—perhaps 
the longest in your JWIouonr’s experiecnce as a dudge in this 
country, bi the other case—A. B, Ve Habth and others—all the 
aceuscd persops were acquitted by your Honour, 1 do not 
know neither can PL anticipate what the result of this trial will be, 
hut L have not the Jeast dowht that justies will be vindicated. The 
dish of finding oul the really relevant pieces of evidence from the 
vast mass of irrelevant evidence put in in this case, is indeed har- 
culean. Ridieuled by a reptile press, looked on with suspicion by the 
prying Police, hampered in our work by the want of facilities for 
proper mstructions, weighed down with the enormity of accumu- 
lated prejudice —we have toiled on for months actuated only by 
the highest and the noblest motives whici wspire the profession 
—holding aloft the glorious tradition for which the Bar stands-— 
to help justice and to vindicate innocence-—cheered in our labours by 
the orly redeeming feature in the case, the uniform courtesy we 
have received from the Bench. To think that all the 36 persons 
wrraigned at the dock behind us, are guilty of a conspiracy to wage 
war against the King is outrageous. T have no doubt, Sir, that yon 
will decide this case ay an English Judge would do—tfor justice is 
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the bulwark of the state. British rule in Tndia is broad based upon 
the hearts and affections of the people, not because of its brave 
Army or invincible Navy—but on account of its strict and im- 
partial svdministration of justice wherein lies its real strength. Long 
after the dust of controversy and racial fecling that have been 
raised over this unfortunate case will be forgotten: and when history 
alone will remain to bear evidence to this : ‘strange episode and to 
write with its anerring hand on the tablet of Time its just and 
eternal verdiet—the one fact which people will never forget and will 
cherish with pride and satisfaction will be that there was a British 
Judge who kept himself cool, whose judgement was not warped by 
prejudices and predilections, who held the scales even and did justice 
for the sake of justice.” 


The opinions of the two Assessurs were as follows :-— 


Guiry, Not Guity. 
Sishir Ghosh (hy one) Asoke Nandy 
Naliny Sarkar Sushil Sen 
Barindyra Sachindra Sen Birendra Seu 
Indra Bhusan Kunjo lal Saha Hem Sen 
Upen Banerjee Bejovy Nae Dehaebrata Bose 
Ulaskar Dutt Narendra Baxi Nikhileswar Roy 
Paresh Moulik (by one) Purna Sen Bejoy = Bhatta- 
Bibhuty Sarkar. Hemendra Ghose charya 
Nirapado Roy hh. H. Kane 
Hem Das Arabinda Ghose Provash Dey 
Hrikesh Kanjilal Abinash Bhattacharva 


Sallendra Baxi 
Dindoyal Bose 
Sudhir Sarkar 
Krishna Jiban Sanyal 
Birendra Chose 
Dharant Gupta 
Novendra Gupta 
Indra Nandy 


THE JUDGMENT. 


On the 6th May 1909 the following order was passed :— 

Judgment delivered. Accused Birendra Kumar Ghose and 
Ullaskar Dutt are sentenced to death under sec. 121, 121 A, 
and 122 I. P, C. and they are informed that if they wish to appeal 


ARGUMENT, 145 


they must do so within one week. Accused Hem Chandra 
Das, Upendra Nath Banerjea, Bibhuti Bhusan Sarkar, Hrishikesh 
Kanjilal, Birendra Chandra Sen, Sudhir Kumar Ghose, Indranath 
Nandy, Abinash Ch. Bhattacharya, Sailendra Nath Bose are 
sentenced to transportation for life under Sce 121, 121 A, and 122 
[ PC. Accused Indra Bhusan Roy is sentenced to transportation 
for life under sections 121A and 122 1. P. C. Aecused Paresh 
Ch. Moulik, Sishir Kumar Ghose, Nirapado Roy are sentenced 
to transportation for 10 years under sec. T2LA and 122. The pro- 
perties of all the aceused will be forfeited ts Government. Asoke 
Chandra Nandy, Balkrishna Hari Kane, Sushil Kumar Sen 
are sentenced to transportation for 7 years. Krishna Jibon Sanyal 
is sentenced to one yeur’s rigorous imprisonment under sec. 
W1A. The rest of the accused ave acquitted and to be set 
ut liberty. Send the record to the High Court for confirmation of 
the sentence of death, 


The following are portions of the text of the Judgment 
delivered :— 


JUDGMENT. 
May 6th, 1909. 


The acensed are charged under sections 121, L21A, 122 and 123, 
I. P.C. The facts of the case are as follows :—In October 1907 
information came to the police of the existence of a secret society. 
This was reported to the Director of Criminal Intelligence, Tndia, 
It does not appear that anything further was ascertained till early 
i December an attempt was made to wreck the Licutenant- 
Governor's train at Naraingarh on the Beuval-Nagpur Railway. 
Special officers were deputed to investigate and some information 
was obtained at the end of Jannary or beginning of February 190s, 
in connection with the seeret societv. As a result certain 
places in Caleutta were watehed and a look-ont was kept for 
the first accused, Barendra) Kumar Ghose. One of the piaces 
watched was No, 32 Muraripukur Road in the suburbs of Caleutta. 
This place, which is spoken of as the garden thronghont the 
evidence in this case, cousists of a rather large piece of ground 
with a small building im the centre. 


In the middle of March a number of men were seen in this 
varden and shortly after more police officers were placed on special 
duty to watch suspected persons. Warly in April the accused 
Barendra. was followed from a honse, No. 38-4 Raja Naba Krishna's 
Street, in which the accused Hem Chandra Das was living, to the 
varden, and two days later, viz., on 10th April Barendra and two 
other men were followed from the garden to No. 38-4, and thence 
to Howrah and to Maukundn by train. Mankundu is the next 
station to Chandernagar. The three men walked to Chandernagar 
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followed by the police, who eventually lost sieht of all of them, 
one who is said to have been Barendra, being followed to the 
house of one Hari Neoyi there, from which he was not again seen 
to come out. On the night of the 11th an attempt, with a bomb, 
was made on the life of the Mayor of Chandernagar, the reason 
suggested being that shortly before he had prohibited the holding of 
a political meeting in Chandernagar, a mecting which attempted to 
nssemble but was dispersed. 


On the morning of the 11th two of the three men were followed 
to a house in Serampore, one of thea two being Narendra Nath 
Gossain, who was later arrested in connection with this case, offered 
a pardon, male King's eviderce and finally murdered in Alipur 
Jail. 


On the 20th April two men who were followed from the garden 
to Cireular Road were seen to meet two men there, who were 
taken to be Madrasis. The two latter were subsequently followed 
to 2 house, No. 15 Gopi Mohan Dutt’s Lane, which, the evidence 
shows, had been hired on the previous day by one of the accused 
Nirapada. 


On the 21st April two men were secn to take a cart to No. 
38-4 Raja Naba Krshna’s Strect. It was there loaded with 
various things, among other things some tin boxgs, and then 
driven to No. 15 Gopi Mohon Duatt’s Lane, where it was tinloadect. 


A wateh was then set on No. 15, and to facilitate the watel 
the police hired a room ina house almost exactly opposite to No, 
Jo, 

On the 26th Aprila hackney carriage was bronewht to No 15, 
loaded there with two tin boxes, and driven to No, 134 Harrison 
Road where it was wnloaded. One of the acensed, Ulashiar. is 
said to have been m the hackney carriage with w eanyas bag, 
similar to one brought from No, 38-4, while another of the ae- 
cused was on the dickey-box. 


Besides these main incidents, there is a considerable amount 
of evidence as tu the movements of various persons, some identified, 
some not, between the places already mentioned and 23 Scott’s 
Lane, 4 Harrison Road, 30-2 Harrison Road, and 48 Grey Street. 
This evidence will be more fully referred to later. 


On the evening of the 30th April 1908, a bomb, supposed to 
have been intended for Mr. Kingsford, the District Judye of 
Muzafferpur, was thrown ata carriage just outside Mr. Kines- 
ford’s gate, and the explosion killed Mrs. and Miss Kennedy who 
were in the carriage. 


On the night of the Ist May arrangements were made to search 
various places in Calcutta and the searches were carried out about 
dawn on the 2nd May. The places searched were the garden, 15 
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Gopi Mohan Dutt’s Lane, 38-4 Raja Naba Krishna's Street, Nos. 
‘4, 80-2 and 134 Harrison Road, and 48 Grey Street. 


At the garden the first 14 acensed were found and arrested, 13 
being caught in the verandah and one, Upendra Nath Banerji, 
as he emerged from the small room in the building. The build- 
Ing consists of a large room or hall, a small room at one end of 
this large room, a verandah in front shown in exhibit 51, where 
the 13 accused were arrested, and a verandah at the back ramming 
along one side of the building. The photograph of the building, 
put in evidence, gives rather a false impression, making the build- 
ing seem larger than it actually is. 

[After describing the various searches and the things found 
the Judge continued |—The Magistrate took up the enquiry on the 
th May. The enquiry continued till the 19th August when 30 
out of the 34 aceused were commilied to this Court. The 
Magistrate did not at first commit the accused Barendra Kumar 
(those for trial with the other aceused, but committed him on 
1 separate chare: for abetment of murder. Subsequently, in 
consequence of an order passed by the Theh Court, le committed 
him on the same charges as the rest. During the enquiry ten other 
persons were from time to time arrested. They formed what is 
spoken of as the second bateh. Of these ten, seven were com- 
mitted for tral The enqniry against one of the ten, Satyendr 
Nath Bose was not proceeded with, as during the course of the 
enquiry he was tried and sentenced along with Kanai Lall Dutt, 
who had been committed for trial in the first batch of accused, for 
the murder of the approver, Narcudra Nath Gosaain, in jail. These 
Iwo mei were subsequently executed. Of the seven men committed 
For trial in the second bateh, one, Charu Chandra Ray, claimed to 
he « French subject. The charge against him was withdrawn 
wider orders of Government and he was acquitted under section 494, 
Crimimal Procedure Code. There are thus 36 accused before me. 
The hearing of the case began on the 19th October and the 
evidence was uot coucladed til the 4th Mareh, At the opemneg of 
the case a number of technical objections were taken by the 
various defence counsel. These were all dealt with in orders that 
appear cither in the order sheet or on the petitions themselves. 


The prosecution seeks to establish association of the accused for 
the purposes of a conspiracy to wave war avainst the King at the 
rious places which J have already mentioned, as well as 
at other places ; to prove the conection of the accused with one 
another aud with the conspiracy by letters and documents found 
i searches of these places or the houses cf the accused ; and it 
also secks to show that for the purpose of disseminatin, revolu- 
tionary ideas among the people of India, missionaries were sent out 
to preach and newspapers started. The particular newspapers 
referred to arc the Yuyantar, the Sandhyo, the Navasakti and the 
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Bande Mataram. 16 is further sought to establish the fact that 
© company was started, called the Chattra Bhandar Limited, which 
under the guise of a veneral trading company devoted itself chiefly 
to the cirenlation of seditious literature in which it was assisted by 
various agencies In different parts of the country. 


For the purpose of showing the association of places, it wall be 
ws well to set ont here certain specific instances of cases where the 
accused and others were followed hy the police officers who were 
shadowing thei. 


[The learned Judge then dealt at great length with the 
evidence of the shadowing wituesses. He continued |—-The 
connection between the garden, No. 15 and No, 18-4, beme 
thus established, the question arises with what object were these 
arms and uu ieits collected aud the explosives manufactured. 
We find the answer to this tn Bares confession. 


Mr. Bonneryi arenes that as the confession has beeu retracted it 
is no evidence against Baren and Mr. Dass arenes that it euimot 
many ease be evidence : against the other acensed. He also contends 
that it is inadmissible in evidence. On the Jatter pom his 
argument is that as the confession was made on the th May and 
Mr. MThrley had written to the Commissioner of Bolice on the 
previous day to the effect that he would take up the case bimself, 
therefore it was taken in the course of the enquiry and section 164, 
Crnninal Procedure Code is not applicable, and that section “36 | 
read with section 342 is not applicable berause at that time no 
evidence had been taken which the acensed conld be ealled apon to 
explain, Assuming for the sake of argument that the enquiry was 
commenced on the 3rd May the aretmment f correct leads us to 
this position, that a confession cannot. be recorded at aiuy time 
between the time when the Magistrate says he will try the case til 
he actually begins recording evidence. There are many cirenm- 
stances in Which an acensed might desire to make a confession 
between those dates, and 1 caunot conceive that the law ever 
intended to lay dowu that in such cases an acensed shall 
he debarred from making a confession. Tt is true there is .10 
section in the Criminal Procedure Code which provides specifically 
for the taking of a confession at that stage. But supposing there 
was no such section as section 342 a which is merely an enabling 
section enacted for the benefit of the accused, the result would he 
that a confession wonld be absolutely barred : after a Magistrate had 
passed an order im a case, Whatever the nature of the order, until 
the acensed was called ou io plead and then he would merely Say 
whether he was ‘guilty’ or ‘not vuilty.2. This could never have 
been intended by the fegidla tive: and it is to my mind clear that 
such statements could be received in evidence as statements made 
by an accused, in the same way in which they would be receivable 
if made to w person other than a Magistrate. 
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Mr. Dass contends that they cannot be admitted as such and 
relies on the case reported v2 C. W.N., p 702. Lut there is a 
wdical difference between that case and this. In that case the 
confession could bave been taken under section 164, but the 
provisions of that section were totally disregarded and the decision 
really amounted to this, that when the provisions of seetion 164 
are disregarded so as to make a confession, which could be taken 
vader that section, madoussible, the statement cannot be brought 
in merely as a statement ander section 21 of the Evidence Act. 
Here the case is entirely different. On Mr. Dass’s own arenment 
section 16k is not appheable, consequently the ease referred tu has 
no bearing whatever ou the facts of this case. 


Lam not prepared to assent to the cuutention that any order, as 
for instance an order remanding an aceused to hajat ou arrest, is to 
he taken as the eommencement of the euquiry, but taking the 
point of view most favourable to the accused, L have pointed out 
that the statement-~aud the sane arenment applies to the confessions 
of other accused besides Baren’s—-is admissible in evidence. Other 
vonsiderations apply to the coufessions of Birendra Nath Ghose 
and Krishna diban Sanyal, which will be dealt with at the proper 
time. 


[tas also aroned that the confession of Baren is not adinissible 
in evidence as uot being voluntarily made. Mr. Bivley, who is an 
experienced and careful Magistrate. bas stated with regard to this 
confession, ay well as the others, that he was satisfied that they 
were voluntary. He took every means possthle to ascertain that 
they were. He warned the acensed persons tm every case tliat the 
statement might be nsed as evideuce against him, he put questions 
lo ascertain whether the aceus. | were speaking voluntarily. No 
doubt ib may be said that ian aceused has been induccd to make 
a confession he will be instructed as to what answers to cive to 
such questions. But the acensed are nei of the ordinary illiterate 
type of aceused from whonrt confessious are often easily obte med. 
It is possible that some of the youngeramonug the accused might be 
deceived, hut the natural effect of such questions by the Magistrate 
would be to put the older accused on their guard. 


It is pointed ont that when Baren wrote ont a statement for the 
police he had been in custody from the Saturday morning Ull the 
Sunday night, when the statement war written. On the other 
hand we have the fact that immediately after Jus arrest he had 
pointed out to the police at the garden, spots in the gardeu where 
the incriminating articles were found buried, and when he had 
himself pointed out these things, there is nothmg extraordimary m 
his afterwards making a statement explaining the circumstances 
how they eame to be there. And at the eud of his statement he 
expressly asked the Magistrate to lake down the reason for his 
disclosures. He says that his-purty was divided as to the proprivty 
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of making the disclosures, but he persuaded them to give state- 
ments to Inspector Ram Sadar Mukerji, the reason being that 
hecauso the band was discovered it was best not to do more work 
in the country and to save tho innocent, and this very statement 

shows that at any rate the ordinary motive for a confession, to 
save one’s skin at the expense of others, was entircly absent. 


Mr. Bonnerji’s case is that it was prompted by his “desire to 
save the innocent on the inducement of Ram Sadat that that would 
be best for them.” Now strictly speaking, such an indncemeut 
would not make a confession inadmissible by reason of the terms of 
section 24+ of the Kividenee Act. That section applies to the 
vase of a confession “caused by inducement baving reference 
to the charge against the ‘ecensed’ pe rson, sufficient to eive him 
erounds for supposing that he would vain any advautage ar avoid 
any evil of a ‘temporal’ nature in reference to the proceedings 
against him.” In other words, it applies to the case of an accused 
who expects that he will himself gain something by coufessing, 
but it does not apply to the case w here he expects that he will get 
an advantage for some one else by confessing. A confession made 
simply from the desire to save the innocent, is nol inadmissible 
within the terms of section 2b Tf made on an indueement, such 
a confession might be open to the criticism that it Was not true, 
but it cannot he said to be inadmissible. 

I do not, however, desire to base mv decision on this teclanieal 
ground, for | have no donbt whatever that the coufession was quite 
voluntary. Made on the -th May it was not retracted till the trial 
began in this Court on the LOth Oetober, in spite of the fact that 
in the Magistrate’s Court he had legal adviee and that on the Ath 
August the Magistrate expressly invited lim to affirm or deny the 
confession. 

As [ have been discussing seelion 2b Jo may here dispose of 
another argament of Mr. Bonnerji’s, which was that other confes- 
sions were inadmissible because they had been made ander Baren’s 
inducement. Such au mducemeut does not, of course, come within 
the meanine of scetion 2-4, 


[The learned Jndge then discussed at length the confession 
of eee and the evidence in corroboration of it [—Can it be 
supposed that the collection of arms and ammunition and the 
manufacturing of explosives was merely for the purpose of a 
few isulated assassinations Mr. Bonnerji argues that it was 
considered that there was a grievance against the Lieutevaut- 
Jovernor on account of the Partition and against Mr Kingsford 
for ordering Sashil to be whipped, that the action taken against 
these officials was purely personal and that these acts cannot he 
taken as overt acts betokening an intention to wage war, and he 
refors to Bareu's statement that they never thought that politic “aul 
murder would bring independence. But what is the basis of 
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Baren’s action? We have it from himself that it is the idea of inde- 
pendence. He found that a purely political propaganda would not 
stir up the country, so he appealed to religion, the most dangerous 
fuctor of all, especially in the case of an oriental people, when used 
to obtain political ends. And to further his views he starts the 
Yuyantur paper. And a reference to some of the articles in that 
paper will at once dispel any idea that the object was anything 
but revolution. J shall, however, first refer to some of the things 
found in the garden as disclosing the aims of the society. 
First and foremost is the work on explosives to which | 
have already referred, the object of which was “to place in the 
hands of a revolutionary people a knowledge of explosives.” Two 
complete copies of this and four incomplete copies were found in 
the garden, suggesting that this knowledge was not to be limited 
iv a few people. 

{The learned Jndge then dealt with the findings at various. 
places by the searches and referred to the writings of the various 
vernacular newspapers. | 

The passages which T have quoted from the Yauyanfar exhibit 
a burning hatred of the British race, they breathe revolution in 
every dine, they point out how reyolntion is to be effected ; no 
calumny and no artifiee is left out, which ts hkely to instil the 
people of the country with the same idea or to catch the mprexsion- 
whle minds of youth and, wherever we can reasonably expect to do 
su, We find indications of the methods advacated by the paper, in 
the warden. In the face of the evidence, L do not see how any 
rensonable man ean doubt the connection between the two. 


We have then the connection of 15, Gop: Mohan Dutta’s Lane, 
13t, Harvisun Road, and the garden established. We bave further 
farcua’s explanation of the collection cf arms and ammunition, that 
it was in the anticipation of a far off revolution. We have his 
description of his attempts to rouse the p.ople of Tudia, and his 
starting the Yaganéar for the purpose. We have corroboration 
of his conuection with the Yayandar, and indication in the garden 
of attempts to carry out the texchings of that paper. What was 
advocated in the Yaguntar can be gathered from the passages quoted, 
there can be only one opinion as to what it was, viz., to forcibly 
expel the British from India, in other words to wege war on the 
King and deprive him of the Sovereignty of British India. That 
he was assisted in his design by others is clear from the evidence 
of association at the places mentioned, as well as from his own 
statement and the statement of others, There can then be no ques- 
tion of the existence of a conspiracy to commit the offence of 
waging war, and to deprive the king of the Sovereignty of British: 
India. The persons then who were members of that conspiracy 
are guilty under section 121A, Before considering whether the 
weeused persons were or were not members of that conspiracy, it 
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will be best to deal with some general considerations and aspects 
of the case, and incidentally to deal with some of the objections as 
to admissibility of evidence that have been raised. 


To put it shortly, practically every document has been objected 
to, which is not shown to be in the writing of some one or other 
of the accused. Some of the documents put in were found in 
possession of the accused, some were found in possession of persons 
alleged to be members of the conspiracy, some were found at places 
wlleged to be places where the members of the conspiracy used 
to meet or to which letters addressed to them used to be sent in 
connection with the conspiracy, some were found at the offices of 
newspapers und at the Chatira Bhandar Office, which it is alleged 
were organisations for the purpose of carrying out the conspiracy. 
As to the admissibility of documents found in the possession of 
an accused, there can be no question. The fact of any particular 
document being in his possession is a relevant fact, the value of it 
is another question, The objection appears to me to confound the 
guestion of admissibility and value. 


Documents found in the possession of persons, not undergoing 
trial, but who are members of the conspiracy, may or may not 
be admissible according to circumstances. If they are written by 
any person as to whom there is reasonable groungl for believing 
that he was a member of the conspiracy, they are admissible 
against accused under section 10 of the HNvidenee Act, if in 
reference to the common intention of the conspirators. A docu- 
ment found m the possession of ia person believed to be 
conspirator might be adnassible in the frst tustance for showing 
that that person was & conspirator, though the statements contained 
init might not be admissible to prove the aceused were con- 
spirators, 1f not written by a believed eouspirstor. 


Documents found at a place used as a receivine place by the 
conspirators might or might not be admissible according to cirenn- 
stances. For instance, the owner of the house night be a perfectly 
innocent agent. In such a case, all ‘documents found in his 
possession would not be admissible. But if they had reference 
to the conspiracy, they would be admissible, the possession of the 
agent being the possession of the principal. If they had no reference 
to the conspiracy, they would be uscless as evidence. 


The same principle applics to documents found at the offices of 
newspapers. Jf itis shown that the newspaper was an organisation 
for the purpose of carrying on the conspiracy, documents having 
reference to the conspiracy would be evidence to show that the 
accused were parties tu the conspiracy. Some doc iments might be 
ovideuce only to show the connection of the paper with the conspi- 
racy, some might be altogether useless. 


From the very nature of the provision of section 10 of the 
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Kividence Act it 1s impossible to say at the time of filing a document 
whether it can eventually be used as evidence or not. For 
instance, a@ witness may speak of various facts and searches, and 
owing to the obvious disadvantage of recalling a witness again and 
again, documents have to he made exhibits, subject to their 
ulmissibility being established in the course of the case. Conse- 
quently it may be that documents put in anticipation that it will be 
proved that a particular person is # conspirator cannot be acted 
upon, because the prosecution has not shown that such a person is 
a conspirator. It may, however, be taken that the principles, 
which IL have set out above, govern my consideration of the 
documentary evidence in this case. 


Tt is argued that under section 10 a person has to he proved to 
he a conspirator before au act, saying or writing of his can he 
taken as evidence against the accused. That is not correct. AL 
that is required is that there shonld be reasonable grounds for 
heheving him to be a conspirator; if the contrary view were 
correct, the concluding words of the section would be useless. But, 
nu doubt, to use the acts, sayings or writings of one person against 
another, there must be some evideuce that he is a conspirator. 
What is required is (1) some reasonable ground for believing there 
Was a conspiracy; (2) some reasonable ground for believing 
ih persov was a party to it, and then the acts, writings and sayings 
of any such person may be used against any other such person, 


A pot of danger in connection with section 10 is that of 
arguing in w circle. Thus five persons are charged with being 
members of a conspiracy, each one is suspected, therefore, because 
of his connection with the others, each is gnilty. The wording of 
the section rather leuds itself +. the danger of one’s falling into 
this trap, and Lam not sure that learned Counsel for the Crown 
has altovether successfully evaded it. It does not follow that, because 
two persons are proved to be conspirators, a third, who is shown to 
be connected with both, 1s also a couspir.tor. It must be clearly 
shown that his counection was that of «a conspirator. Now while 
[ have shown that the formation of bands in the various districts 
was one of the methods advocated in the Yayunfar, and that the 
connection of the Yuganlar with the conspiracy is established, 
it does not follow that every club or Samiti im Bengal was in 
co-operation with the conspiracy. Nor, assuming it to be proved 
that any particular baud was in co-operation with the conspiracy, 
does it follow that every member of the band was a conspirator. 
A. conspiracy, from its very nature, requires caution and doubtless 
there would be a period of probation, at any rate, in most cases, 
before a person joining such a band was admitted to its secrets. 
Similarly, because a man is a Nationa] Volunteer, or an ardent or 
even violent supporter of swudeshi principles, it does not follow 
that he is a conspirator. Again, if any particular paper is proved 
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to he a limb of the conspiracy, it does not follow that every 
one connected with the paper is a conspirator ; the Proprietor 
or the Kditor would stand on a very different footing from 
a proof-reader. Nor hecause the Yugantar was a limb of the 
conspiracy does it follow that every paper that preached sedition 
was also a limb of it. “Ill weeds grow apace,” and it may well be 
that the immunity of the Yayantar for a considerable period 
attracted. competitors in a probably lucrative field, not only in the 
matter of newspapers, but of other seditious writing also. 
Similarly inflammatory speeches «re not cnough to prove a man 
a conspirator. Finally, because certain persons were caught in 
the garden, it does not follow that they were conspirators, pruvided 
they can give a reasonable explanation of their presence there. As 
1 have mentioned, in the case of district bands, it is only 
reasonable to suppose there was a period of probation for recruits, 
and though one might expect that they would he put to some test 
before being admitted to the very head-quarters of the conspiracy, 
it must be remembered that Upen, who was apparently the chief 
missionary, was generally to be found there, and that Caleutta, with 
its college hostels aud young boys frequently coming from ontside, 
would be the most fertile recruiting ground. I have gone inte 
these points at this stage to avoid repetition later. 


[The learned Jndge then dealt with the cases of individual 
accused at very great leneth | :— 

Tn dealing with the ease of Arabinda Ghose he said :-— 

T now come to the vase of Arabinda Ghose, the most important 
accused in the ease. He is the accused, whom more than any other 
the prosecution are anxious to have convicted and but for his pre- 
sence in the dock there is no doubt that the case would have been 
finished long ago. [t is partly for that reason that I have left lis 
case till last of all and partly because the case against him depends 
to vw very great extent, in fact almost entirely, npon association with 
other accused persons. 


Before dealing with the evidence ayainst him, T shall put as 
shortly as possible the ideal which his couusel claims that le has 
always set before hinnself. It is the case for the prosecution as well 
as for the defence that he is of a very religious nature, in fact 
counsel for the Crown takes the line that his religions ideas com- 
bined with a desire for independence for India have turned 
him into a fanatic. 


His counsel argues that he is a Vedantist and that he has ap- 
plied the doctrines of Vedantism to mould his political views; 
that as the doctrine of Vedantism applied to the individual is to 
jook for the gvodhead within oneself and so to realize what is best 
within oneself, so in the case of a nation, it can only grow by 
realizing what is best within itself, that no foreigner can give it 
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that salvation, which it can only attain by methods indigenous to 
the country. His doctrines are not those of passive resistance, but 
of the realization of salvation by suffering. Lf the law is unjust 
don't obey it, and take the consequences. Dv not be violent, but if 
the lai is unjust, you are not bound morally to obey it; refuse to 
ubey it and suffer. He has been saying to the people, you are not 
cowards, believe in yourselves, and attain salvation, not by assist- 
wee from outside, but through yourselves. And this Mr, Das 
siys Is the key of his case. 

A written statement was pnt in by the accused to which it is 
nunecessary here to refer at length, but L shall vefer to two points 
because Connsel for the Crown took up a great deal of time in 
wrening his vase as if the accused had made two statements which 
in fact he nowhere did make. The first assuinption whieh he made 
was that Arabinda says that he had nothing to do with polities, 
the second is that he says that he did not kuow Abinash before he 
engaged his services in setting up a hoase. With reeard to the 
frat assniaption | need only point out that Arabinda says while in 
Baroda he took no part in the polities of Bengal ; with regard to the 
second T need only refer to the paragraph § of the written state- 
ment, which gives no justification at all for the assrmption. 


Tn dealing with the case of this accused | propose to take the 
evidence in seven growps : (1) letters that passed between A rabinda 
and fis wife; (2) letters between Arabida and other persons ; 
(8) Arvbinda’s speeches; (#) his writings: (5) Letters between 
other persons: (6) Kntries in documents ; (7) Facts, whether de- 
pending on oral evidence or deducible from documents. Finally f 
shitll deal with certain importan’ documents whieh require consi- 
deration by themselves. 

ln the first eroup there are three letters of 1902, noue of wlich 
Is important. There ave no more letters till 1905, then we have 
three. The earliest in date is exhibit 2°0-) and 2, a long Ictter 
from Arabiuda to his wife, rclied on by the prosecution on account 
of a few phrases in it and by the defence us a whole, as setimg out 
the principles which govern his lfe. 

He points out that his views and mental attitade are different 
from those of the people of this country and goes on to say that 
au extraordinary man is generally looked upon as either great or 
mad, and then says that he had got three ideas, which he charac- 
tcrises as mad, in what is doubtless a play on the word used in the 
carlicr part of the letter. The first idea is that gift given hy God 
should be used in the service of God and he refers more particular! 
to their use in works of charity. The second idea is that he 1s 
rewlizing the teachings of Hindu religion and feeling God within 
himself. The third idea is the one in which occur tho passages 
on which the prosecution lays stress. “L know I have the strength 
to deliver this fallen nation. | may not have bodily strength but 
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1 am vot going to fight with sword or eun bat with the power of 
knowledge.” In the last paragraph but one of the letter he speaks 
vf deliverence of the country. And in the last paragraph he 
speaks of all this as a seeret. 


Mr. Dasyargues that the Srd idea is drawn from Vedantism. 
The idea is that the whole worl is divinity ; if you can’t see that, 
it is maya, or iUlusion. The country should not be regarded as so 
many rivers, fields, ete., but as a manifestation of the divinity. 
And if that he the true view of tle passage, it is only natural that. 
he should speak of removing anything which stands in the way of 
that ideal. 


Taking the latter as a whole, it is a discussion with his wife, 
askine her whether she is goine to follow the Hineu religion, 
which is his religion, or some other. Ile points out that she has 
been brouvht up in Brahmo schools, but is a Hindu none the less. 
Will she be a help to him in his religion, or will she follow foreign 
ideas And as regards keeping the matter a secret, we find a 
reference to the same idea in the moral precepts in Baren Sen's 
hook-—“Do not disclose the principles of your religions faith.” 


lf we start with the knowledee that the writer of this letter is 
a conspirator, we can find passages in it that are suspicious. View- 
ing it in an unprejndieed way, there is notlune im it that really 
cally for explanation. 


The next letter in date is exhibit 280-3. In thus occurs the 
mussave, “T have to keep some money to send to Madhav Rao, who 
lal been sent to England for some special work. 1 have had to 
spend a lot of money on account of the swadeshé movement; rnd | 
wish to carry on another movement which requires unlimited 
money.” The prosecution suggests that this refers to revolution ; 
the explanation offered is that Madhay Rao was a pupil of his and 
he used to help lus pupils when they went to Kneland ; and that 
thie movement which he contemplated was the one specified in 
maraoraph 2 of tis written statement, a large religions movement 
ial on the Vedanta. 


The next letter is dated 22nd October 1905 and is exhibit 236-4. 
He refers to Baren’s ill-health and his energy in going out in the 
service of his country. He SiLYS, “Don't tell Sarojini ‘(his sister) ; 
she will be mad with anxiety.” We know in fact what wns the 
nature of the work which Baren was engaged on at this time. 
from his own confession. The question is how far Arabindn was 
auware of his aims. The reference to Sarojini being anxious may 
merely mean on account of Baren’s health. There is agaiu in this 
letter an indication of Arabinda's religious tendencies, “the time 
for evening prayers is coming,” 


Tn 1906 there is no letter of much importance. Exhibit 286-6 
contains a reference to lis religious devotions morning and cvenimeg 
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and to 12, Wellington Square, where he was evideutly always wel- 
come, Another indication of his religious ideas is shown in his 
having given up meat and fish. 


In 1907 there is Exhibit 1121-1 from his wife to Arabinda on 
Ist December. The prosecution looks on it as important, from the 
reference to “your paper.” In view of what I have already said 
about his connection with the Bonde Maturam, nothing more need 
he said. There is also a reference to settiny up the rents of the 
louse, which apparently refers to 19-3, Choku Khansama’s Lane. 


Mxhibié 394 is a letter of 6th December from Arabindo explain- 
ine why he was not able to send some brandy. Te says, “Abinash 
is net here, nor is Sudhir, Baren was not here.” Ie alse refers to 
the time as being one of anxiety. 


This letter is relied on as showing connection with Sadhir and 
knowledge of Baron's ti:p to Narainverh. But there ts nothin, to 
show which Sudhir this was,--there was more than one,—-and 
heeanse he saw Baren on the 6th it dues not follow that he knew 
what he had heme doing. 


The auvicty is explained as a worry in eomection with the 
Congress. We know that much correspondence was gome on 
on the subject. Aud again there ts a referenec that he cannot, like 
ordinary Bengalis, consider the bappiuess of his family the prinei- 
pal aim of his life. 


Exhibit 28, dated 20th December 1907, is a Jetter froin his wife, 
in which she shows resentment because he will not provide her 
with a house to live in, and there isa reference to the house, iwp- 
parently 19-3, Choka Kliausanu’s Lane. 


Exhibit 1123-1, dated Ord Deccrber, is a letter from lis wife, 
sivine that if Abinash is married he wont do “your work.” Tt 
Aralinda is a conspirator, this may beve a sinister meaning if his 
wife knew that he was engaged ina conspiracy : it may hear the 
innocent meaning that Le would have to look out fur some vue else 
to look after his house. 


Mxhibit 292-4, dated 17th February 1907-—obvionsly a mistake 
for 190S—is relied on as showing that he felt that a crisis 
was on him. Tf that be a correct view, ‘{ suggests that he 
was not at any vate previonsly a perty to the conspiracy 5 and 
if that be the case, all the previous Jetters must bear au mmnocent 
meaning, The last words, “1 have not written or satd_ any- 
thing about this to anybody exeept you : mention ts forbidden,” 
may refer to the secrery enjoined as to his religious principles. 
The letter reads like that of a man filled with religious zeal, and, 
unless he is deliberately trying to deceive his wife, shows the 
connection in his mind between religion and the doctrine of self- 
cducation that he was preaching in Bownbay. 
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The result of the letters taken together is to show that he was 
woman of strong religions convictions and that he wanted his wife 
to share those convictions. There are some passages which may 
he suspiciuus, but which are also capable of an innocent explana- 
tion. 


With regard to Ictiers passing between Axrabinda aud 
others, a large number refer to arrangements for, and questions 
to he disenssed at, the Congress. 1 do not propose tu refer to these 
in detail, as they do not scem to me to carry the case much further. 
There is evidence of much jealousy between various prominent 
persons, but the main gnestion appears to have been whether 
the Congress programme for the year was to he ov lines advocated 
hy the moderates or not, the so-ralled extremists contending 
that to do so would be to go bach on previous Congress resclutious. 


In Exhibit 295-15, dated Sth September 1906, Deshpande 
writes that he will be able to push on the mouvement in Baroda : 
“To have found two good workers at Godhya.? This is capable 
of an innocent construction. 


Kxhilit 293-9 vefers to the effect of Avahinda’s writings in the 
Bunde Mataran. The letter is quite capable of an innocent 
explanation. As J have pointed ont, nothing that egn be called 
revolutionary, iu the bad sense. lias been shown to me from the 
columns of that paper. 


Exhilit 302-1 is a letter from V. Bo Lele to Arabiuda, 
dated TOth February 1908. Tt contains a reference to Sakamar, 
and the prosecution suvgests that this is Baren. There is nothing 
to show that Baren is meant. We have evidenee that letters came 
to the garden to Baren under the name Sukumar, but it is im- 
possthle to say that he is referred to in this letter. We do 
not know that he ever was at Nagpie. On the other hand, 
the witness Sukumar Sen was in Nagpur about that time. 


The importauce of this letter is that V. B. Lele was apparently 
one of the occupants of Sil’s Lodge. A registered parcel came 
wo him there from Baroda and was forwarded to 12, Wellington 
Square. [t is suggested that he was perhaps on a pilgrimage 
to Baidyanath, but the evidence of the postmaster and the entry 
in the postal peon’s register, “parcel rejes Prokash Babu si’, 
shows that a parcel came to him ¢'o Prokash Bahu, and this is 
clearly traced to be a parcel delivered at 12, Wellington Square. 
“Si stands for Sal’s Lodye. And we have the name V. B. Lele, 
vith an address, appeuring in both exhibits 382 and 667, apps: 
rently in Barei’s writing. 

Arabinda in his statement says he only knew Lele as a member 
of the Theosophical Society and a deep religious thinker. He does 
not know anything of lus political views. The expression in 
the letter “with love and peacc” rather hears out this suggestion. 
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The defence docs not offer any sugeestion for the presence 
of lis uame in these two books. The only one that I can 
think of in favour of the accused is that Baren may have looked on 
him asa mau through whom religious ideas might be spread so aus 
to pave the way for conversion to his propavanda of vivlence, 
but it is his presence at Sils Lodge which is the damaging 
point, both in itself aud especially when taken m= connection 
with the entries in the two books. OL course, it does not 
necessarily follow that if Lele was a conspirator and a friend 
of Subodh’s and if Subodh was a conspirator, Arabinda also 
was because of his aequatntanee or friendship with both ; but 
each time contact is proved with a fresh conspirator an additional 
link tw added in the cham of evidence. 


Exhibit 300-2 is relied on as showing connection between Sudhir 
and Arabinda and also with reference to the rent for 19-3, Chokn 
Khansama’s Lane. There is again nothing to show which Sudhir 
is meant. 


Wsalubit 300-29 is a Jetter to Avabindo from one Abinash, who 
it is suggested by the proscention is not Abinash the accused, 
bat one Abinash Chakrabarti. It is suggested that Abinash 
mentioned in the body of the Ietter is the accused. The letter 
is not dated and there js nothine to fix who are the persons 
referred to tit. It may, however, have some reference, as J 
snegested before, to Exhibit, 992-—the letter from Manik. With 
revard to Exhibit 992. it is suggested that reference to Arabinda 
and Baren may have been proposed as being relations of Satyendra. 
lt is also argned that Manik’s demal of the letter is probably 
true in view of Exhibit L050 as it would have been nsclexs to write 
to Nikhil after the deed was executed. But from Manik’s evidence 
it appears that the trouble was by no means over with the 
execution of the deed. It1s possible, thoneh Manik denies it, that 
he vave Arabinda’s name in the letter as one mterested in national 
edueation, the ostensible purpose for which Exhibit LOSU) was 
executed. 

Exhibit 292-6 is evidently the letter referred to in paragraph 6 
of the written statement. Arabinda speaks of Daren as * wilful 
and erratic, the family failmg.” 

In Arabinda’s speeches there is not much of ‘mportance. — tvi- 
dence was viven of his itinerary daring January and February 1908 
in the Bombay Presidency and reports of speeches made there. 
The whole of this evidence miglt very well have been omitted, 
as it proved nothing beyond the fact that he was received with 
acclamation wherever he went—-a fact which the defenee have 
never attempted to deny. So far as these speeches went, they help 
the defence more than the prosecution. From them we get an idea 
of the stress that he laid on national education, on lines other than 
those laid down in Government schools, and this is in accordance 
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with what is claimed as the ruling thought in his policy, that 
India is to find her salvation from within and not from with- 
ont. The only passage that can be coustrued as at all infamma- 
tory 1s the concluding sentence of one of his speches, “live 
for your stwadesht or die for your sinadeshi,” which may well be 
excused as a mere piece of hyperbole. 

More violent remarks are those which he is said to have 
used at a mecting on the 8rd April 1908, when he proposed 
a resolution of sympathy for the Tinnevelly rioters. The meeting 
was as usual attended by volunteers carrying Jath/s. From the 
short note made by the police officer who reported the proceedings, 
he appears to have spoken in support of seadeshé and used 
the expression, “now is the time when the brain is to he prepared 
for devising plans, the body for working hard, and the hand 
for fighting the country’s cause.” The explanation given for 
this is that what he meant was it was tou late merely to write and 
speak, the people must now be ready to put their whole heart into 
the cause. It 1s pointed ont, with truth, that Arabinda constantly 
uses metaphors and figures of speech. 

The speech as reported is compressed into very small compass ; 
in fact, except for this phrase, the gist of his speech is gtven in 
four short sentences. It would uot be right to Jay too much 
stress on an isolated phrase ina speech very scantily reported, and 
while it must not be forgotten that the effeet on his hearers nueht 
not be that which he Iimself intended, we must also not lose sieht 
of the fact that the words do not wecord with the usual tone of the 
Bande Matarain. 

His writings are more important. J do not propose to refer 
to his writings in the Bande Mataan: T have already referred to 
the character of those, but to two documents that were found 
in lus house. They are Exlubits 253 and 209-9. They appear 
to be articles written for some paper or review; in fact, in the 
latter he speaks of “A former article in this review,’ but whether 
they were ever published in this or not we don’t know. In the 
absence of evidence of publication or the intention for which they 
were written, they ean only be treated as showing the trend of his 
ideas, The first, Exhibit 283, is leaded, “The Morality of 
Boycott.” There are passages in it which taken by themselves 
certainly indicate snpport of the use of violent methods and 
suggest that his line was that revealed by this conspiracy-—first 
inspire your followers with religious enthusiasm and then get them 
to take up arms. He writes: “The (ita is the best answer 
to those who shrink from battle as a sin and ageression as a 
lowering of morality.” Another question is the use of violence in 
the furtherance of boycott. “This is in our view purely a matter 
of policy and expediency. An act of violence brings us into 
conflict with the law, and such conflict may be inexpedient for a 
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race cirenmstanced hike ours. But the moral question does not 
arise.” Then he points out that the law is an interference with 
personal liberty. “The right to prevent such use of personal 
liberty as will injure the interest of the race, is the fundamental 
law of society. From this point of view the nation is only using 
its primary rights when it restrains the individual from buying or 
selling foreign goods.” 


“The morality of the Kshatriya justifies violence in times 
of war, and boyeott is ® war. Nobody blames the Amerieans 
for throwing British tea into Boston Harbony, nor ean any body 
Liume similar aetion in India on moral grounds. It is reprehen- 
sible from the point of view of law, of sorinl peace and order, not 
of political morality.” But then he says: “Tt (/e., violence) has 
heen eschewed by us because it is muiwise and carried the battle on 
to a ground where we are comparatively weak, from a gronnd 
where we are strong.” Again he says: “Aggression is unjust 
only when unprovoked ; violence unrighteous when used wantonly 
or for unriehteous ends.” 


The arecument of the whole article shortly is this: “to drive 
ont that which is evil, violence is justifiable. We don’t hate 
the English, but we object to their exploiting the country, for the 
interests of the two nations must be ditferent; and we can stop 
that exploitation by boycott. Boycott is uot morally wrong, 
for the ends at which it aims are the interests of the people. And 
(hat being so, we should be morally justified in using foree, if we 
were strong enough to do so.” 


Asa mere piece of philosophic writing there is no special arm 
in this. The danger is the stat’ of feelme ino the conntry at 
the dime, and the sugeestion that violeuce is justifiable if the 
nation wishes for a particular thing: the faet that in the cireums- 
tances the nation shonld not use wiolen » is relegated to the 
hackground ; eqnally so the question who ts to decide what are the 
hest interests of the nation. It is left for the reader to come 
to the conelusion that those who can make their voices heard most 
uve to decide what are the mterests of the nation and impose 
on the inarticulate masses a tyranny far worse than that which 
they themselves condemn. 


Exhibit 299-9 is a still more extraordinary article. I shall not 
quote trom it, as the omission of any sentences wonld affect the 
whole. The gist of it is that the object of the nationalist is to build 
up the nation. The nationalist has a deep respect for the law, because 
withont it the nation cannot attain proper development. But the 
law must be in accordance with the wish of the nation. If it is 
not, it is utilitarian and not moral, and if immoral it should be 
broken, The nationalist is not afraid of anarchy and suffering. 
He welcomes them if the result is the building up of the nation, 
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Mr. Das argues that the real point of the passage dealing with 
anarchy and suffering lies im the three questions which the 
nationalist puts to himself with regard to a method: (1) whether 
it is effective, (2) whether it 1s consistent with the traditions of the 
people, (3) whether it is educative of national strength, and he 
admits that Arabinda’s views are that if violence answers those tests, 
it is amethod to he adopted: that when strong enough to fight, the 
nationalist will fight, but at present le must merely disobey 
the law, if he thinks it wrong, and suffer. He puts this supposi- 
tio: suppose the people refused to pay taxes, their lands would he 
seized and put up to sale, vo one would buy, then shooting by the 
English would bogin to compel them to pay taxes, and that 
would be the suffering contemplated. One cannot but regret 
that Mr. Das should attribute such a character to the British 
race. He forgets the intermediate stage, and that shooting 
would not begin till rioting had hegun and that rioting would 
be the inevitable result of fields lying fallow and the means of 
sustenance gone; and who would he responsible for the inter- 
mediate stage ? 


Mr. Das also argnes that the idea is the same that has 
been elaborated by European philosophers, that Government 
cannot exist against the will of the people, ane that fact has 
been the explanation of all revolutions in Europe. The difference 
is that in Hurope rolers and ruled haye been vf the same race, here 
they are not. 

As an essay this article is a splendid piece of writing, The 
danger Jies in the effeet that if might have on il-balaneed ind 
impressionable minds. And that, if is argned, is perhaps the 
reason why if was not published. The fact that neither of the 
articles was published is again a pot in Arabinda’s favour, For 
though philosophic reflections may show the trend of a mins 
mind, it very innch alfects the question whether he is a cons 
pirator or not, if he does not publish writings which, doing 
no harm to a careful reader, night be misinterpreted by those 
of less mature understanding. 


Mr. Norton lays great stress on the passage where he refers to 
the other papers, iueluding the Yugautar and Sandhya, wrongly, | 
think, as the next sentence shows. The writer says the methods 
advocated are different, though all have the same ideal, and 
it is conceded that there is no harm im independence as an 
ideal: the offence hes in the methods by which it is sought 
to be attained. 


Exhibit 292-6 is a violent piece of writing, written apparently 
on partition day. It is, however, not Arabinda’s, but is in a 
woman's hand, by the same hand apparently as that which 
wrote the two accounts, Exhibits 287-1 and 292-9. Arabinda’s 
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name 1s on both these accounts ; they appear to be for the supply 
of hazar articles to his mother and Rohini. It would he rather 
far-fetched to say that the contents of every picce of paper kept by 
Arabinda reflected his own ideas. lf this paper was written by 
his sister, it must be remembered that she was living with him. — 


The next class of evidence is Ictters assing between other 
pCPSONS. Kxhibit 182 is a letter from Ram Chander Probhu to 
(pen. The point about this is that it is addressed to 23, 
scott's Lane. In fact there is nothing to show that Upen ever 
lived at No, 23, and the question is why Ram Chander should 
address # letter to him there. The letter is in answer to one from 
tpeu snd had reference tu the visits of Sishir and Hemendra to 
Bombay. From the letter one can gather that Upen had written 
nhout them to Ram Chander, and presumably, as the answer 
ix addressed to No, 23, Upeu must have written from there. Now, 
with reference to all connection of couspirators with No. 25, we 
must remember that Abinash also lived there, so the visits of 
persons there, as well as the addressing of letters there, are always 
open to the explanation that Abinash was the attraction or the 
mftermediary. [tis quite possible that at the time of writing some 
lime in April, Upen had given this address, not wishing that letters 
should he brought to the garden, At any rate, in Exhibit CVI 
front Ram Chauder to Hrishi Kesh we have indications that Ram 
Chander did not know where Upen was. In their letter there is a 
referenee to Arabinda. Ram Chander speaks of him as “a simple, 
child-like, saintly soul, yet withal huming with a tre patriot’s 
passionate enthusiasm, such as | have rarely seen.” Then he 
speaks of Baren and says. “He asked ime to go over to Bengal aud 
jon them in their work.” The sentence is open to two construc. 
tions, “Them”? nueht refer to Baren and Avabinda as having 
to work ino whieh both were imterested ; if might refer mercly 
to Baren and his party, without having ai’ reference to Arabinda. 
| have already referred to Ram Cliander and the fact that his 
name and address is also found in the garden in Exh. bit 
CXVIT1-a. 

Exhibit 385-2 is a letter on which the prosecution lays much 
stress. It is the Jetier from Gobin to “brother dortor” found at 
No. 15. Tt is written on 2th April 1908. The writer says, 
“I went to the house No. 23 at 3 p.m., on Wednesday and J came to 
understand from Karta that you had left ths. place that very day at 
that very dime after taking your meals there ; whon I asked Karta 
about Baren he said to me that he is in Caleutta, but the address 
of both him and you were unknown to him. Thank you that you 
have seb up such a Karta (sarcastic).” The prosecution suggests 
that the house is No. 20, Seott’s Lane, and that Karla means 
Arabinda; and, as I pointed ont before, that “brother doctor” 
means Upen. 
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For the defence it is suggested that there was a doctor living at 
No. 15 just before it was taken by the conspirators (see witness 
No. 118), and the Jetter may be one written » the former tenant. 
It is also snegested that No. 23 may, refer to 23, Sib Narain Dass’ 
Lane. 


There can be no certainty as to what were the references in this 
letiecr. We dowt know who Gobin is, bunt the fact of the letter 
heing fonnd at No. 15, that Baren is mentioned in it and 
No, 23---25, Scott's Lane, being a place frequently visited hy the 
culispimitols-=nuieesl that 23, Scott's Lane, is meant, and the 
enguiry for Baren from Karta at 23 sugevests Arabinda. It could 
not be Abituash, for in the scheme of the couspiracy 1 1s hire 
likely that Abinash shonid be at the head.  Mabibit 1380) is 
the telegram asking for the key, signed “Birkamar, 23, Scott's 
Lane.” The only point avainat Arabinda is the address given. 


K xhibit L381 is a telegram from one Sudhivy, 19, Choku Khin- 
sumia's Lance. The object is to connect Arabinda with acensed Sudhir 
throngh the house. Sudhir’s brother says the name is not written 
by Sudhir : > there ix no reason to think that be is nat eorrect. 
No. 19 is not the same as No. 19-3, thoueh premises Ne, Lo 
is probably « portion of what was at some time or other No, 19. 
There is nothing in the telegram itsclf. 


These two doeaments do not properly come ander this suldivt- 
sion of the evidence; they do not meution Arabinda either by mune 
or by implication. 


Exhihit 992 1 have vlready referred to. At the worst 1b 
sugeests some connection between Arabinda and the Miduapur 
“Chattra Bhandar.”’ 


Exhibit 77+ is the letter by acensed Sudhir te Upen at Seal’s 
Lodee, of Ith March. It is short: “Arrived safes Sukumar 
Babu is expected on the 5th or 6th Chaitva , explained to ‘Bara 
Karta; according to his order | ask you to come.” ty the 
postscript there is the reference to monkeys. It is suggested that 
Sukumar Babu is Baren and ‘Bara Kart a Arabinda, IT have 
already pointed ont in eonmmection with Exhibit Cl and with 
letters being received in the garden, that there is reason to think 
that Buren: was ealled ee lf by Sakumar in this letter 
Baren is nas we have the fact that in two letters, this and 
exhibit 385-2, Karka is mentioned in conjunction with Baren. 


It is ea that “Bara Karta” cannot refer to Arabinda, 
hevause if Sudhir bad seen him the cuupaned letter Exhibit 300-2] 
would have been handed over div Arabinda to Sudhir, instead 
of being earricd about from November to May. But Mr. Das’ 
uwn argament in connection with this letter was that Arabinda 
wus absent-minded. 
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I now come to documents of other classes said to affect Arabinda. 


Exhibit 1099 is a ducument found at the search of the Bande 
Maturam office in July 1907. Jt is Counsel's Opinion on the 
question as to what would be the position of the shareholders 
in ease a prosecution were instituted against the paper for 
sedition. It is areued that this shows thal the publication of 
seditious matter was coutemplated. Now no seditious matter 
published subsequent to thei opinion has been shown to me in the 
Baude Mataam and that is curious Wf the document indicates 
ano datention to pablish such, for Counsel's opinion favoured the 
craw Chat fine was the only penalty that could be imposed on 
the corporation apart, of course, from any individual liability 
of the persons directly responsible. ' 

Exhibit 990 is a Vegeta peon-book in which apparently 
Arabinda signed for fhe seceipt of two letters, This is wo th 
nothing as evidence. Taket with this is the letter Exhibit 999 
from one Abinash asking for lelp to print the paper. Thave referred 
to this before. Jt does nof support the view that Arabinda was 
eomnected with the Yorgenrr, now taking the view that the letter 
was written by the aeeused Abinash and that Arabinda was 
the addressee. 

Exhibit CLXXXATV is the railway enide found tm the garden 
with what purports to be a draft telegram from Ghose al No. 23 : 
© Wire Charn’s address.” The prosecntion suggests that this is i 
Baren’s writing, but that Baren intended that the recipient of the 
telegram should understand that it was Arabinda who wanted the 
Hvormation There was no certainty who Chara was. TH ts 
sugvested that it was Chan. Chander Dutta, the Sessions Judge of 
Ahimedabad, and that the telegram: was to be sent mm eonnection 
with the visit of Sishir and Tlemendra. Tt is possible that the 
proseention suggestion may be right . it may be that Barcn sent or 
intended to send the telegram ou bis own account and gave 
the address at 23 to wvoid interception in the garden. 


Exhibit 792-Lo is a slip of paper found ina book at the search 
of Hrishi Kesh’s house. Tt bears the words: “19-3, Choku 
Khansama’s Lane, Mirzapore, 4-10-07." We know Arabinda, had 
this house about this time. With reference to this slip of paper, 
Kedareswar Chakravarty, who held ol search, says he vememberd 
there were two slips of paper in the book. He did not note them 
particnlarly, not thinking them to be of importance, but he remem- 
hers each had # name on it, and he pinned them in this book. 
This slip was not shown to him when examined before the Mavis- 
trate, but considering the mass of documents dealt with, this 
is not surprising. ‘There seems no reason to suppose that the 
paper has been introduced subsequently. Arabinda denies knowiny 
Hoishi Kesb before the ease began. 
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Attention was drawn to certain entries in Exhibit 311—1, e.7., 
entries about Vibrona and Sudhir and Fleriline. These entries 
naturally would be there if Abimash was managing Arabinda’s 
household as he said. Stress is laid on one cutry in particular in 
this hook, “ khokas tram’ fare Re. 1-8.° The importance of this 


is in connection with Exhibit 299-7, which will be dealt with later. 


Exhibits 811-3 and four receipts for the rent of No. 23° were 
found at No. 48 There is nothing surprisiny in this: Abinash 
was living in the Nacasakl: office at the time of the arrest. The 
receipts don’t prove connection with the Navasakt? office, though 
they show conneetion with Abinash, 


Exhibit 315-7 is a receipt for the whole of the premises No. 15 
for ‘Faleun,’ the rent beme paid by Satyaranjan, the son of 
Monaranjan. Jt is argned that as there was no division of the 
premises, then there was none when Arabinda went to live there. 
We dowt know on what terms the house was ocenpied when 
Arabinda and Abinash lived there, but from the fact that the pre- 
vious owner of the Narasakté occupied the inner portion of the 
premises, we cannot assume that the person who later occupied 
that portion was in fact interested in the Nacasnhte, 


Exhibit 311-2 suggests that Arabinda was connected with the 
Nacvasakt’, This isa set of rules providing that the Nearasakdé is 
to be managed by a committee which Arabinda is to nominate. — It 
may be that Monoranjan was trying to convert the paper into a 
company and was putting this forth as an attraction. But the im- 
portance of this Exhibit so far as regards Arabinda Ties in the 
supposition that the Narusakiy was a revolutionary paper. No 
doubt there was a good prospect of it becomine su when it fell 
into the hauds of Abmash, but we do not know when this scheme 
was drawn up. That half the meome was to be used for serving 
the country is a provision which gives food for reflection mm view 
of the similar though less liberal provision in the Chattra Bhaiday, 


Exhibit 300-27 found in Arabinda’s roo is a list of articles for 
physical exercises. The suggestive part iu it is that it inelndes 
dageers aud single sticks. Exhibit L098 is a book with the sugges- 
tive name “Human Ballets” presented to Arabinda by a brother 
nationalist in appreciation of his work for nationalism iv Tudia. 
{t is dated Tokio, 10th Apri] 1908. The book was found at the 
Bande Mataram office. How tar the views of the persons, not 
shown to be conspirators, as to the nature of Arabinda’s work can 
be taken against Arabinda ts open to question. It is n t shown 
whether there is anything of a violent nature in the hook beyond 
the title and the first picture which shows a bursting shell. T 
connection with aconspiracy, of conrse, anything connected with 
wur 1s looked on naturally with suspicion, but in Exhibit CX XT 
we find a short appreciation of this work: “It is ‘a wonderful 
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revelation of the Japanese point of view, in regard to patriotism, 
obedience, the hereafter, fellowship with those in a subordinate 
position and magnanimity towards captured enemies. The horror 
of butchery is curiously mingled with purpose and dignity of 
mind.” Such a book in this case is caleulated to bear a somewhat 
sinister aspect in view of the constant reference in papers comect- 
ed with the conspiracy to Japan and her success against the 
Russians ; the moral being success of tho Hast against the West. 

Possibly the most dangerous piece of evidence against Arabinda 
that comes under this head is to be found in Exhibit 289. Jn the 
catries under Ith January and onwards we find three which may 
refer to Arahinds. They are “7. B. to be informed of A. G.’s 
movement. “A. G.’s rules to be got oul of him.” “Dr. Dhude to 
be kept m the garden and Ulas aud A. G. and B. G. informed.” 
lf A. G. refer to Arabinda, this a most damaging piece of evidence. 
The defence says it is not proved that A.G. stands for Arabinda. 
It could not be proved. The only person who could and was will- 
ing to speak, is Narendra Gossiim. He is dead. The other persons 
to be informed are Ujlas and Bb. G. Kvidently the prominent 
persons are to be informed and we have no knowledge of any other 
prominent person saveested, who bears those intttals. da conjune- 
tion with B. G. they are stguiticant. 


Tt is snevested that if A. G. means Arabinda, Bareu may have 
told him they had reheious organization for the parpuse of concea- 
ine facts from Arabinda. That might explam the sevoud entry, 
bit what of the other two ¢ 


lé is conceded that Arabinda finally came to Calcutta from 
Baroda about the middle of 1906. [fis arrival was followed at 
a short interval by the steurting of the seheme for national educa- 
tion, and by the formation of the Chattra Bhandar and Bande 
Mataran companies. Arabinda awomits that he was concerned 
in starting the latter company : in fact he was for a short tine 
managing director, but he does not admit connection with the 
Chatha Bhandas. In this company Subodh was donbtless largely 
interested, and a good deal of the case ayainst Arabinda rests 
on his ecounection with Subodh. Arabiads’s connection with the 
Chattra Bhandar did not ostensibly go beyond the signing of his 
name as witness to the signatures W the promoters on the memo- 
randum of association. Nor is there any evidence beyond his mti- 
macy with Subodh to snggest connection with the Chattra Bhandar. 
Pabitra’s account is that the promoters went to Sabodh’s house to 
have their signatures witnessed, ax he was a big man and his 
name might atiract people, and as Arabinda happened to be there 
he also signed. So far us Araubinda is concerned this explanation 
may be perfectly true. A good deal of the suspicion which 
attaches to his signature is due to the fact that Pabitra is so 
auxions to conceal his knowledge of this institution, and that 
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Subodh so shortly after having apparently no interest in it beyond 
that of a mere witness became so large a shareholder. 


Arabinda’s association with Subodh is eapable of a perfectly 
innocent explanation. He was much interested in national edues- 
tion, a scheme in which the proseention admits there was nothing 
of itself harmful, and we find that Subodh contributed Rs. 1,00,000 
to the esteblishment of the National College. 


Arabinda’s connection with the galen is sought to be estab- 
lished by the fact that persons from the garden frequently visited 
No. 23. That Sailendra was more than a mere casual visitor 
we have evidence of in the post card, Exhibit No. 305-5, which was 
readdressedt 40 him at No. 25 from No. 49, Grey Street. 1 have 
already pointed out that visits to No. 23 of conspirators may 
be explained by the fact that Abinash was living there. 


A good deal is made of the incident of the 18th April, when it 
is said that shortly after Baren aud Abinash left No. 23, Arabinda 
was seen to open the window. The incident is of very little im- 
portanee in itself, but tt gave rise to much cross-examination in- 
tended to show that Arabinda was not in Caleutta. on the 1sth, 
having left for Kishoreganj on the previous day. And in due 
course two of the prosecution witnesses came forward to frove the 
alibz, Tam not disposed to accept the evidence on this point of 
either of these witnesses. One was at Kishoreganj just lone 
enongh to see Arabiuda on bis arrival, We fixes the date by the 
fact that he reached the place on Friday. He fixes his recollection 
af the fact that it was Friday, by the fact that the day before was 
Thursday, but he can fix nothing more. There is a small piece of 
evidence which to some extent supports the theory that Arabinda was 
absent on the 18th. A postal peon who came to deliver a money- 
order did not find him at home, aud did not tnd hin at home 
til] the third day. This does not prove that he was absent from 
‘aleutta, and it is nunecessary to pursue the snbject farther. 

A piece of evidence to the effect that he was directly connected 
with one of the centres of conspiracy is the statement of « postman, 
witness No. 114, that he saw Arabinda at No. 15. He alxo identi- 
fied Narendra Bakshi as seen there, though in the Magistrate's 
Court he identified Krishna Jiban. These two are somewhut alike. 
But I do not believe that he saw Arabinda there. Tt is tpossible 
that a man so closely watched as Arabinda could have visited a 
place so closely watched as No. 15, without detection. 


T now come to deal with what are the really important docu- 
ments as against Arabinda. Most important of all is Exhibit 295, 
which is known as the “sweets” letter. It purports to have been 
written on 27th December 1907, the second day of the Congress, 
and runs as follows :—‘Dear brother; now is the time. Please try 
and make them meet for our conference. We must have sweets 
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all over India ready made for imercencies (s7c.) 1 wait here for 
your answer. Your affectionate Barindra K. Ghose.” This was 
found in Arabinda’s room. An envelope was also found with “A. 
Ghosh, confidential,” written on it, apparently in Baren’s writing. 
The defence say the letter is a forgery: if it is, it is a splendid 
specimen of the forger’s art. The suggestion of the prosecution 
is that “sweets” means bombs. The term would be a not unnatural 
one to use; and im view of Exhibit Ch, in’ which apparently 
Mr, Kingsford is spoken of as the bridegroom, and the accoants in 
Exhibit 239, in which under the heading “imwriage expenditure ”’ 
is the item fae (Riv), Ry. 52, that being abbreviation in the 
veruncular for “revolver,” there ix reason in the suggestion, The 
proscention argues that the Mxtremists, having won a vietory 
on the first day of the Congress, were so elated that Baren sent 
this letter to Arabinds, to have immediate action all over the 
country on the lines followed m the garden and No. 15. 

The finding of this letter in Arabinda’s house is attacked. In 
fact the honesty of practically every search conducted in this case 
has been challenged, though, when if came to arguing the case, 
very little use was made by the defence counsel of the cross- 
exanunafionus on the anbject of searebes. Taken as aw whole, the 
cross-eximilnition in this part of the ease seemod to hetray an 
utler want of {he sense of proportion. Counsel seemed to forget 
that the primary object of the police in miking a search is to find 
things : 16 is not to be vonstuutly eousidering what to do te mect 
possible sugvestion that wil be made later. No donbt it is desir- 
able that the two should be as far as possible combined, but 
counsel for the defence would have the second made a fetish. 
Where the findings of a scares are few in mamber, it is casy while 
making a list on the spot to namber or mark everything, but when 
the papers found ran into finndreds aud where the searching 
officers have heen waiting up practic Hy all might, if is beyond 
human nature for them to sit dowu and spend the whole day 
numbering and initilling every docoment on the spot. The main 
thing is for them to take such steps as will enable them to say 
atterwards that a particular thing was found at a particular place, 
and if they do that it should be enough for the Court, which will 
not start with the presumption that every police officer is dishonest 
and that every document not marked on the spot i. a subsequent 
interpolation. 1 take one instance : No. St of the garden 
search list is “some books found on a shelf and in a tin box, some 
maps and books in Bengali on inodern warfare and pictures 
and papers.” The words after “ maps’ luok as if they have been 
pot in after being somewhat cramped, though evidently written 
with the same pen. I wll assume that they have an explanation 
which is simple : # large box with a number of books is found, and 
in turning it over it is discovered that some of the books are 
of an important nature. The item is amplified by a deseription of 
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them. There is nothing dishonest in this, yet if the next item 
is written down before the addition is made we get charges of dis- 
honesty of al] kinds. Probably in the stress of cross-examination 
the police officer may forget the true explanation and guess. Tn 
this instance nothing is gained. The findines at the garden were 
guite sufficient withont the necessity of adding these hooks on 
modern warfare. The proseeution could have served their case 
much better by putting them somes bere else. Similarly, because 
some of the list is written on blank pzper and not on printed forms, 
we get similar suggestion, ignoring the perfectly reasonable ex- 
planation that the supply of printed forms was exhausted. 


Much stress is laid on the difference in the evidence of Superin- 
tendent Creagan and Inspeetor Radha Gobinda Kundn and Benode 
CGapta in regard to the examination of documents from 48, Grey 
Strect, as affecting the “sweets” letter The examination was cou- 
ducted by Mr. Denham at 25, Royd Street. Creagan says he had 
the findings of No. 48 in his possession at his house: be took them 
to 25, Royd Street and some, ineluding the letter in question, were 
examined and taken back by hin to lus house. We says be was 
present at the examination of the doecnments that day. 


Radha Gobinda says that the persous present at theesamination 
were Mr. Denham, Goapta and himself: no one else was ever 
present. The documents were brought. bnadle by bandle. from 
Park Street and taken back after esumination, 


Gupta’s evidence iss confusing. tLe first speaks of Creagan 
having brought the docnments on the th ov othe; then after being 
questioned about the examination of them, he says: SL kept the 
doenments from 48. Grey Street. after they came to Royd Street, 
mommy eustody.” Tater le speaks of returning doenments to 
Creagan for prosecation om Conrt. tn cross-examination on the 
tirst day he said: “It would not be true to my knowledge to say 
that Creagan kept all the documents found at No. IS till the Lith 
May i his house. Tdon't think it is correct to say that he brought 
them to Royd Street on the Llth May, and sone were examined 
and taken baek to lis honse.” On the second day of cross-examina- 
tion he stated that Creaean took back the doeuments whieh were 
examined the first day, nnd said he never had charge of any of them 
before that day. 


Reading his evidence in chief, one would aaturally imavine that 
he had had charge of these docaments from the 4th or 5th till they 
were returned to Creagan finally for production befure the Magis- 
trate. It is to be noticed, however, that he does nov specifically 
say where they were hetween the 4th or 5th wud the day they were 
lirst examined, nor was heasked. With regard to the statement in 
eross-examination the first day, the tirst impression is that he was 
giving a different version from Creagan, J think the key to the 
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difference Hes te the uitrodnetion of the date, Llth May. He is 
lirst asked whether it is correct that Creagan kept the documents 
in his honse till the 11th May: he says “No.” The next question 
ix one of Mr. Dass’ portmantean questions involving Lhree points of 
facet: (LD whether Creagan brought docameuts on ULth May: (2) 
whether same were examined, (3) whether those examined were 
taken back, The witness says “No.” Now it is quite obvious that 
too him the gist of the question lay in the date following as it did 
the previous questions. In fact, ib appears that Gapla, speaking 
from memory, thonght the documents were examined before the 
LOte: and having that oumpression ino his mind, a wrong one as 
if happens. he naturally answered both the questions put to him in 
fhe negative.  Bnt the argument that is built on it ignores the fact 
that de thoneht the date given was wrong, and is based on that 
portion of the question which was nol prominent ta the witness’ 
mind. And read in this Deht, lus answers on the next day of 
eross-exnnination are vot meonsistent. 


Radha Gobmi had evidently not a very clear idea of what he 
was Gilkine about when he says (hat no one was present but the 
three persons named at the examimationn Te evidently means 
throughout. The pomt whieh the defence wants to make from lis 
unswers as flat the documents were brought frour Park street 
to Royd Strect for examimition. ‘This poiatis achieved by putting 
indefinite questions, fleas first asked about the ceneral proredure 
in dealing with the findines at searches, and says that docnments 
were carried backwards and forward between Park Street and 
Rovd Street. Then he ts asked some questions abont the “sweets” 
letter. Then he again begins © speak generally as is evident from 
this sentenee, after the examination was over the bundle wis retied, 
wel “if done with” was sent back to “where it came frum,” uamely, 
Park Streets and again an argument for a speci! veeasivie ts 
fornmdled on aw statement of re general nature, 

Mr. Denhaar’s evidence makes tt clear that the papers were 
Drought by Creagau. and that the bundle i whieh this letter was 
examined on the 11th May, the first. day on whieh be examined 
documents from-Fs, Grey Street. And this, taken with Creagau’s 
evidence, makes it clear that Creagan  adb aleag had the 
ducnments examined on the day, nei deng the “sweets” Jetter 
in his possession ; aud that it was found is No. AS is «lear from the 
fact that Creagan initialed it at the the, He does not remember 
the letter on the 2nd May. Dut it has his initials: he mitiailed 
nothing excent at the time of the search. and the search witnesses 
wl signed, and one has added the date, and Creagan says that the 
rule was for them to initial a document before he did. 

It is sugested that the docniment is a forgery, and it is urgucd 
that Sarat Dass is a forver. Ju fact Sarat Diss denies that he is a 
forger ; for the purposes of the argument it ts not a niatter of much 
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momeut whether he is or not-——from his previous history. Whether 
a forger himself or not, he doubtless would have no diffeulty m 
vetting hold of one. But to my mind the letter could not have 
been written to Arabinda by Baren. 1 don't take account of the 
argoment that if both were at the same place, one would probably 
not write to the other, or that the other would not have preserved 
the letter: explanations can easily be found for both these potuts. 
But J judge from the tuternal evidence of the letter. Baren is the 
youngest of five brothers; Arabinda is the third. The Assessors 
say that in such a case Baren could not bave mtended Arabinda by 
“Dear brother”; that expression could only mean the eldest 
brother: if meant for Arabinda, it would have been “Den Sejda.” 
That is a point on which T cannot question their opniions. Bul, 
speaking for myself, | cannot waderstand Baren signing his name 
in full if writing to Arabinda. Jn letters between Arabinda and 
other relations Daren ts spoken of as Bari. The brothers were ou 
Friendly terms ; they must have been if the prosceution theory 4s 
to he accepted thi the visits to No. 23 were to Arwbinda, and tt ts 
highly improbable that Baren would sign in this way waiting fo 
Arabinda. Ile might write to some one else and tse the phrase 
“Dear brother,” corresponding to the use of the word bhac in the 
vernacular Ju such a case, fit was intended to reach Arabinda, 
the question suggests itself, if both brothers were at Sarat, why 
did not Baren write to Arabinda direet, That the word “emergen- 
cies” is spelt “iinergencies” is nothing, for io Jaxhibit 667 Bareu 
spells “philosophy as phylosophy.” Though, then, P find that the 
document was in fact in Arabinda’s house on the 2nd May, tt is of 
so suspicious a character that [ hesitate to accept it. experience 
tells us that iu cases when spies are employed documents do find 
their way into houses of suspected persous moa manuer which 
cannot be explained by the accused. 

Another importiunt docament found in Arabinda’s house is 
Kxhibit 299-7. This is aw page of seribbling in a uote-book, mere 
incoherent rambling. In it there are references to Bhaba Uhusan, 
Khoka, Buren, Sudhir, Profuila. Lb speaks of and snecests that 
there will be success neat time if the writer is present tustead of 
trying to bide himself; and of a “small charge of the stuff.” 

The proseention snggests that these are the ramblings of a 
visionary communing with himself aud lettme his hand run idly 
over the paper, trying to pluck np courage to make some attempt 
in person, disappointed at the ill-sueccess which lad attended 
attempts by other conspirators. It is pointed cut that the 
names wre all names of persons connected with the conspiracy or 
found in documents relating to tt. And it 1s argued that it could 
not be a forgery, as Bhabha Bhusan’s name was not known 
before. 


In regard to this last point, it must be noticed that Exhilit 
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1089, a letter by Bhaba Bhusan, was found so far back as August 
1907. 

The other urgumeut the defence docs not answer: in fact tt is 
avery difficult argument to answer, depending as it does ou sup- 
position. It is, however, pointed out that the bouk is a very old 
one, not one likely to come to Arabinda’s hand if le sat down to 
seribble in an aimless way. The seribbling bears no resemblance 
to his writing: it is forniess, and sach as any one might write. 


Arahinda says the sernbbling was not in the book while in lis 
pe sSOSSION, The suggestion is that it was forged later. There is 
no oreason to) sippose that é was. The docameuts were tn 
the enstudy of the Jistriet Magistrate’s Court office from the date 
of filing. Phis note-book was filed on the 20th May. Tt could not 
have beeu forged befcie that or the Mneistrate’s attention wonld 
ive been ealled to it at an carly date; therefore, if forged, it nist 
have been doue while the books were tn his Court. There is no 
reason to suppose that any perseu likely to forge th had necvess to 
the hooks. The sertbbling was vot discovered till August by My. 
Dor ham, but that is not a matter of surprise, considering the mass 
of documents to be examined. This would naturally escape notice, 
hetag mau old book and apparently nuthing of importance unless 
closely examined. On the other band, if Mahibit 295 was tserted 
among Arabinda’s papers before the und May, this Look niay in 
the same way have been abstracted and repluced there. Again, 
the long delay in discovering it suegests that tt was not made for 
a particular purpose, though the mind that was erafly enough to 
evolve the plan of wanufacturing such w piece of evidence would 
be eqnal to tue desivabilits So such au endry ia an old and appar- 
ently useless hook not being bronght to tebt too soon. EF took 
upon this piece of evidence as the wost cdiflicalt point in this case. 


exhibit 300-21 was found wo Avebiida’s house a an unopened 
envelope, addressed to Sadhir Kimuar Sirear, ¢’o lste Ray Narn 
Bose, Hsq., Batlyanath, Deowhar, and across the euvelope 1s 
written “Confidenbal.? The envelope hears the Baidyanath post- 
mark of 2ith November. [6 wan opened by Mr. Denham on Ith 
May. The point of this is to prove that Arabinda knew Sudhir, 
the avcused. Sudbusays that he stayed au Decehar for two or 
three weeks after the Pujas, and writ in Mareh he pat up at Raj 
Narain Bose's house. We know that Avabinda was at Deoghar im 
November, (t ducs not follow that the two were there at the same 
time, On the contrary. the fact that the letter was not delivered 
to Sudhiy at Veoyhar suggests that be was not there when the 
lotter arrived. In parveraph 17 of his written statement Arabinda 
vives an explanation as to how Sudhir stayed for a short time at 
Deoghar. He says he dues not remember even secmng the letter. 
There are two possible explanations for this letter being in 
Arabinda’s possessiou—one that he took it expectiug to see Sudhir 
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aud to give it to him, the other that he took it accidentully among 
Jns papers. In the former case one would naturally expect 
Arabinda to give the letter to Sudhir when he saw him. Bat his 
counsel says that Arabinda is absent-minded. That might explain 
why Avabinda did not give the letter; it night also explain its 
accidentally coming to be aiunony his papers and being overlooked. 
The contents of the letter do vot affect Avabinda ti any way. 


There is ove more important letter by which it ix thought to 
connect Arabiuda with the earden, This is Exhibit 1128, a letter 
from Birendra Chandra Sen to Arabinda, saying that the writer's 
father is i and wants to see Sushil, and mentioning that some 
money is beng sent. The letter states that as Biren docs not 
hnow Arabinda’s Calentti address, he is addvessine the letter te 
DBaidyanath. Arabinda says he never received the Jeiter. THe says 
that he only knew some of the accused, whom he uames, before his 
arrest: Suslal is not one of those. This letter was written from 
Bamiachong on the 26th April 190s, It was found in the garden. 


Kxhibit 905 is a money-order for Rs. 8, payable to Amabtuda 
Ghose. It is addressed to the house of the late Raj Narain Bose, 
Baidvanath, Deogher. It was re-addressed to 23, Scott's Lane, theu 
to G, College Square. The receipt was sigucd by Sarojiut Ghose on 
the Sth May. The money-order bears the Warvison Road) stamp. 
dated 5th May, and the Bowbazar stamp. Sth May. This is money- 
order No. 240, for which the post-oilice receipt, given at the time 
of sending to the sender, was found in the house of the Sens. 


The prosecution suggests that the money-order represents the 
money which the letter savs is being seut. The defence suweests 
that it cart be because of the difference in date, while the letter 
says mouey Js bene sent. The expression might apply to money 
which was about to he sent just as wellas to money actaully des- 
patched. Itis not really material whether the letter refers to the 
money-order or not. The point ix that the letter was found in the 
varden. 

Lt is said to be item No. 2 of ihe search Hat, oa piece of paper 
with Bengal writing (in the pani’? This pan was found in 
the verandah of the house andl contained six brown halls, 
apparently moulds for casting shells. The letter fonnd its way to 
the Chemical Kxanuner, in the pan, and was handed over by Ma jor 
Black to Mr. Deuham. 


Tt is suggested that this letter is not the document that is 
mentioned in the seareh hist. It is imitialled and dated 2nd May by 
Matish Roy, who was makine the search list, and also by Mr. 
Corbett, who superintended the search, and Inspector Frizzoni. 
The names of the search witnesses on it shows nothing, for 
they were called to the thana after the search to initial documents, 
which were pointed out as found at the search. 1t is open to 
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doubt whether Satish Roy can remember, as he says he does, 
that it had Arabinda’s name on it. If he had then noticed, then it ts 
probable that more notice would have been taken of it. 1 think it 
very doubtful whether he read the name at the time. Considering 
the immense quantity of things that had to be dealt with 
in the earden, it is probable that Frizzont merely dictated 
what is written in the search list and Satish wrote 16 down. 


That ait wus then found there there seems no reason 
to doubt. Mr. Corbett would certainly not have initialed the 
doeument unless fonnd then. 


Much is made of the fret that it} was not found when Gupta 
was taking over charge of the exhibits. Aceordine to him 
there was some diseussion between himself and Satish about it. He 
asked Natish for it. Satish said it was in the pan, and Gupta, not 
seeing it, said it was not. Apparently neither of them thought of 
emptying the balls out of the pan, aid, when folded. the letter 
world be easily concealed hy these balls. The material objects 
were kept separate from the documents, and such as were to 
be sent to the Chenieal Examiner were sent before the documents 
were exatuined, 


lt was argned that the letter could not have reached Caleutta 
my time te be in the earden. Riven supposing the letter went 
fo Baadvanath eva Caleutta. and there is nothing to show whether 
a letter from Sylhet would go through Calcutta to get to Baidya- 
nath, there would be time for the letter to he ve-directed) and 
reach Cateutta before the 2ud, To my mind the prosecution 
attaches inecesaary Taporticnee to the findine of this letter 
ia othe warden. [t is out of the yuestion that Arabindsa took 
4 there himself, for if le had gone there, some one is sure to haye 
ween iim woing. And if he gave iH to some one else to show 
to Sushil, it does not follow that he expected Sushil to be fonnd in 
the warden. 


What then are the chtef pomts against Arabinda 2? In the 
letters we have the ambivaons referenees to the movement 
requirine wnlimited money and Abinash no longer dome 
Arabinda’s work. As regards association with persons, we have 
the fact that he wasa friend of Sabodh. that he was aequainted 
with Lele and Kam Chandra Prabhu. that he employed for 
the purpose of lookime after his house Abinash, who is a couspira- 
tor, the possibility that he knew Upen and Birkumar, a name 
appearing in the garden, because 2 letter comes for the first 
to No. 28, and a telegram from some one giving the name Bir- 
kumar goes from the second from Ne, 25, the possibility that 
he knew Hyrishikesh by the finding in the latter's house of the slip 
with the address 19-3, Choku Khunsama’s Lane and the pro- 
bability that he knew Biren Sen and Sushil. and knew the where- 
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abouts of the latter at the end of April. As regards con- 
nection with association, we have the snevestion that he was con- 
nected with Midnapur Chattra Bhandar, arising out of the 
reference to him in the letter of Manik to Nikhil; as regards 
association with the garden, we have the fact that he was part 
owner of the garden, but no evidence that he even went there. It 
was argued that he did not attempt to sell it, as he wanted 
it to be kept for the purposes of the conspiracy. He says 
that he asked people to try to sell it, and, so far as one can eather 
from his letters and writings, persons) attention to business is uot 
what one would expect from him. There is the further fact 
that three entries with the initials A. G. were found in the garden 
Exhibit 239, and that the draft telegram, which may be his, 
was found in a book in the garden. As regards No, 15, there 
is the finding of No. 380-2, «a Jetter whieh was not addressed 
to him; and as regards knowledge of the couspiracy, there 
is this letter 385-2 and Exhibit 774, aud they only connect 
him with the couspiracy if if be clearly established that he is 
the Karta referred to. In the case of the tirst letter, L have 
pointed out that there ts reason to think he is the Karta beeause of 
the mention of Baren and No. 23.) But it is not clear who 
was the writer or who was the addressee, and its connection with 
the conspiracy can only be assumed from the fact of its beme found 
at No. 15 and the mention of Baren. The other contains direct 
reference to a garden und, being addressed to Upen at Sil’s Lodee, 
doubtless has connection with the couspiracy. And further, as 
regards knowledge of the conspiracy, there is the piece of 
scribbling found tn the old note-book in is house. 

L should hesitate before saying that his complicity in the cous- 
piracy can be cousidered established on these facts. 

In his favour we have the faet that he has in the eolumns 
of the Bunde Mataram deprecated violence ; there is sueh an article 
dated 28th May 1907. And so late as 10th April 1908, there 
is an article saying that the national movement cannot be allowed 
to be driven inward and made an affair of a secret society 
as it would if ontward expression were stopped. His connection 
with the conspiracy can only be considered established if we 
lind that while writing one thing he has been doing another. 


Of course it is possible that a man might join a conspiracy 
to deprive the King of the sovereignty of British India, in which 
his share would be to preach discontent with the existing order af 
things, and that he might be entirely ignorant of that brinch of the 
conspiracy which concerned the collection of arms and ammu- 
nition. It is possible that Arabinda may have been in that pasition 
in this case, but in such a case it must be clearly shown that 
his preachings were part of such conspiracy, and in the present 
ease it would be difficult to do that without showing some 
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eonncetion with the part which the garden plays im the case. 
Considering the circumstances of Lndia, it may be dangerous for a 
man to publish doctrines inconsistent with the existing order 
of things: im certain circumstances it might justify a charge 
of sedition. Whether such a charge could be laid at Arabinda’s 
door does not now concern me. The point is whether his writings 
aud speeches, which in themselves seem to advocate nothing more 
than the regeneration of his country, taken with the facts proved 
wouinst him in this ease, are sufficient to show that he was a 
meraber of the couspiracy. And taking all the evidence together, 
Lam of opinion that it falls short of such proof as would justify 
one in finding hin guilty of so serious a charge. 


iu dealing with this case generally, IT have endeavoured to 
work on broad lines rather than to elaborate petty details, which 
would have confused the real issue in a judgement which has already 
erown to excessive length. I have not, in dealing with Arabinda’s 
ease, referred to the Midnapore incident, nor to his connection with 
the fund for the support ot Basanta’s family, during Basanta’s im- 
prisonment, for these do not aflect the main issue. One word with 
reference to his conneclion with the meeting to welcome Bepin 
Chandra Pal on his release from jail, Whether his views agree 
with Bepin’s or uot, there is nothing calling for comment in the 
fact that he joined in welcoming a man unprisoned for refusing to 
eve evidence in a case In which Arabinda was the accused. 


A few words as to the opinion of the Assessors. One of them 
speaks of this couspiracy as a “childish conspiracy.” He seems to 
have atterly failed to realise the significance aud danger of it or the 
extent to which it had spread. The Assessors evidently dishke 
the idea of a conspiracy ; while both find that certain persous col- 
lected apms in eireamstances Which amount to an offenve under 
eeefion 122: one of them thinks that the collections were made hy 
persons independently of each other, fn fact, the offenee under 
section 122 is more serious than that under seetion 121A, involving, 
as it does, forfeiture of all offender's property a> a compulsery 
sentence, 


As to the application of section 121. Reading section 121A 
with the second clause of section LO7, [. P. Cy it is clear that a 
conspiracy to wage war becomes an offeuce under section 121 if any 
act ix done in pursuance of the conspiracy, and im order to the 
arrying out of the purposes of the conspiracy. And explanation 
5 of section 108 further elucidates the second clause of section 107. 


The overt acts by which it is sought tu convert the offence 
under section 1Z1A to the offenve under section 121 are the three 
atiempts on the Lieutenant-Governor and the Muzaffarpur outrage, 
which was an attempt on the life of Mr. Kingsford. Mr. Das 
contends that as section 124 provides for a criminal attempt made 
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on a Lieutenant-Governor for the purpose of compelling him to 
exercise or refrain from exercising any of his powers, it could not 
be intended that such should also amount to an offence under sec- 
tion 121. He admits that criminal force to a Lieutenant-Governor 
will amount toan offence under section 121, but only if the act of 
force is in itself an act of war, and he relies on a passage from 
Collet’s comments on the Indian Penal Code: “We conceive that 
the last words (7.c., of section 121A) do not go beyond the scope 
of section 121.” He also contends that English cases do not help 
the consideration of this case, because while under the Knglish 
statute of treason, al] the offences mentioned in sections 121-123 are 
included in the term “levying war,” the Penal Code has made 
separate provisions for each brauch of the subject, and section 121 
is unambiguous in its terms, and waging war means the actual 
formation of battle array and fighting. This argument involves a 
petitio principit: we caunot seek the help of English cases to show 
what levying war means because waging war under section 121 has 
the meaning which he claims for it. 


I take section 121A to be an amplification of what is meant by 
waging war in section 121. But to say that the offence of wagine 
war is only completed with the formation of battle array and the 
commencement of hostilities is to claim a meaning for those words 
which, to my mind, is far too narrow. It might have been a correct 
interpretation in the Middle Ages, hut, as was pointed out by the 
Judges in the case of Rev v. Gallakar, the resources of modern 
science are such that that san now be done by a few, which origin- 
ally could only be done by an army. In that case there was an attempt 
to blow up the Houses of Parliament. An attempt to blow up a 
Lieutenant-Governor for following a certain line of policy is just 
as much an act of war as an attempt to blow up Parliament. The 
attempts on Sir Andrew Fraser were due not to one single official 
act of his, hut were an attack on a policy, the object of which was 
to stop revolutionary writing in the Press, and the attempts were 
made to defend one of the methods by which the conspirators 
sought to encompass their ends. Any attempt on the King’s 
Ministers to compel or prevent a certain line of policy or form of 
government is an attempt on the sovereignty of the King and, as 
such, amounts to a waging of war. 


The fact that section 124 makes a criminal attempt on a 
Lieutenant-Governor a particular offence does not militate against 
this view. That section would meet the case of an attempt by an 
individual not a member of, or in pursuance of, a conspiracy, or of 
un attempt made to compel or restrain the exercise of his powers 
in some individual case as distinct from a particular policy. And 
this overawing of certain high officials, which amounts to a State 
alte finds its counterpart in section 189 in the case of minor 
officials. 


JUDGMENT, 179 


The attempt, however, on Mr. Kingsford stands on a different 
footing. It is true that. Mr. Kingsford had earned the hatred 
of the conspirators for his convicting some of the persons instru- 
mental in spreading revolutionary ideas, and their conviction was 
« blow to the methods of the conspirators. But here there is 
no question of a line of policy pursued hy one of the King's 
Ministers. His acts convicting the accused were individual acts of 
a judicial uature. At the time of the : attempt he had ceased to he 
Chief Presidency Magistrate, so was no longer in a position to 
check the work of the conspiracy by sentencing those who preached 
revolution. Tn his ease the act looks more like an act of revenge 
than one in furtherance of the conspiracy. There is another point 
of view that might be taken. It might be said that as an act of 
terrurism 1t was in pursuance of the conspiracy. But to convert a 
conspiracy into an abetment the overt act must be not only in 
pursuance of the conspiracy but in order to the dome of the thing, 
ie, 0 their case to the doing of one of the things mentioned in 
section IZA. Then, if it is to apply to any, it must clearly be to 
the first act contemplated i in section L2LA, /+., to commit one of the 
offences under section 121. It cannot be said that to kill 
Mr. Kingsford was in order to the waging of war. Iam therefore 
of opinion that the attempt on Mr. Kingsford was not such as 
to convert the conspiracy into an abetment of w aging war. 

It follows then that while alJ of the persons whom I have found 
lu be members of the conspiracy are guilty under sec, 127A, ouly 
those will be guilty under section 121 who joined the conspiracy be- 
fore the 5th December, the last day on whieh an attempt was made 
on the Licutenant-Governor. And those the evidence that I have 
already set out shows to be Baren, Upen, Ullaskar, Bibhuti, Hrishi 
Kesh, Biren Sen (the date in the book of the explosive fixes it in his 
ease), Sudhir, Indra Nath, Abinash, Sailendra and Hem Chandra 
Dass. The absence of the lastnamed from India till the beginning of 
1908 seems te suggest that he conld not have belonged to the 
conspiracy before that, but Baren’s confession shows that his object 
W going to Paris was also to learn explosives as well as mechanics, 
and the fact that he was in touch with the conspiracy immediately 
on his return aud the mention in his letter of the work that he had 
to do supports Baren’s statement. Of the above-named Baren, 
Ullaskar, Bibhuti are guilty of waging war, as they were actuall 
concerned in specitic attempts ; ; the others are enilty of abetment 
of waving war. Section 122 is very wide in its terms. It includes 
uot merely the collection of men, arms and ammunition, but pre- 
paration of any sort, with the intention of waging war or of being 
prepared to wage war, It seems to contemplate wu stage inter- 
mediate between the stages covered by sections 121A and 121, 
The accused whom the evidence establishes to have committed 
the offence under this section are Baren, Upen, Ullaskar, Indu 
Bhusan, Bibhuti, Hem Chandra Dass, Poresh, Sishir. Hrishi Kesh. 
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Nirapada, Biren Sen, Indra Nath, Sudhir and Sailendra. The 
hhability of the last two named under the section is established by 
their presence at Sil’s Lodge. 


The result is that agreemg with both Assessors, 1 tind the 
accused Barindra Kumar Ghose, Indu Bhusan Roy, Ulaskar Dutt, 
Upendra Nath Banerji, Bibliuti Blasan Sarkar, Hem Chandra 
Dass, Hrishikesh Kanjilall guilty under section 122, T. P. C.; 
and agrecipg with one and disagreeing with another, I find Poresh 
Chandra Mauhk and Sudhir Kumar Ghose guilty aidor section 122, 
1. P.C. Disagreeing with both, 1 find the following euilty under 
sections 121 and 121A :—Barindra Kamar Ghose, Upendra Nath 
Banerji, Ulaskar Dutt, Bibhuti Bhusan Sarkar, Hrishikesh Kanji- 
lall, Hem Chandra Dass, Birendra Chandra Sen, Sudhir Kamar 
Sarker, Indra Nath Nandi, Alinash Chandra Bhattacharjee, 
Saillendra Nath Bose ; and the following guilty under T2ZLA: Indu 
Bhusan Ray, Poresh Chandra Manlik, Sishir Knmar Ghose, 
Krishna Jiban Sanyal, Asok Chandra Nandi, Bal Krishna Hari 
Kane, Sushil Kumar Sen, Nirapada Ray ; and the following guilty 
under section 122 :--Nirapada Roy, Birendra Chandragsen, Sudhir 
Kumar Sarkar, ludra Nath Nandi aud Sailendra Neth Dose. 
Agreeing with both Assessors, | find the following not euilty 
under seetion 121 -—Indn Bhnss un.Poresh, Nishivy, Krishna Jib, 
Nirapada, Asok, Kane, Sushil; and the following not enilty under 
section 122 eR isliin Jiban, Asok, Kane, Suslul, Aliuash. 


Aereeing with both, T find Naren Bakshi, Sailendra Kumar Sen, 
Nalini Kanta Gupt#, Pnrna Chandra Sev, Bijoy Kumar Naw, 
Kunja Lall Shaha, Hemendra Nath Ghose, Dharini Nath Gupta, 
Birendra Nath Ghose, Bijoy Bhattacharji, Hem Chandra Sen, 
Probhash Chandra De, Dindoyal Bose, Nikhileswar Roy Manik ; 
Deba Brata Bose, Arabinda Ghose not eulty under sections 121, 
121A and 122; and all accused persons not guilty under section 


123. 


T should here deal with some legal objections taken to the 
jurisdiction of the Conrt to try the accused. First, Mr. Das 
argued that the accused had a right to be tried hy Jury, and that 
the Criminal Procedure Code, so far as it provides for ‘trials with 
with the aid of Assessors, is wltra réres. 1 declined to hear 
Mr. Das, as an cxactly similar point was raiscd a short timo ago 
before the Special Bench of the High Court and rejected. 


The next point was that Mr. Birley had no jurisdiction to 
commit the case, and that the only Magistrate having jurisdiction 
was the Chief Presidency Magistrate. "A similar point was raised 
at the beginning of the hearing, but in the arguments at the end 
an additional point was taken, Iw hich was not raised at the begin. 
ning, as it should have been, for it might have made a very vreat 
difference, viz., that objection was taken to Mr. Birley’s jurisd iction 
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when he first began the inquiry ; for if objection was taken, the 
section 532, C. P. C.. would not cure the defect. But I do not see 
how the fact that Mr. Thornhill issued search warrants can affect 
Mr. Birley’s jurisdiction: Mr. Birley could only take cognisance on 
complaint made under section 196, C. P. C., and when the sanction 
of Government was given the complaint was made to Mr. Birley 
who had local jurisdiction. 

Thea i was couteuded that the trial was bad for misjoinder, 
First ib was arened that the accused were being tried for more than 
thrie offences of the same kind, the argument being based on the 
ground that the prosecution sought to convert the conspiracy into 
an abetment of waging war, or into actual waging of war, hy al- 
leging four overt acts, viz., three attempts on the Licutenant-Go- 
vernor and one on Mr. Kinesford. Tt was areued that the allegn- 
tion of four overt acts amounted to four separate charges, and the 
well-known case of Subranciata Avyar was veferred to. In that 
ease there was acharee of couspiracy to comuuit fraud, and move 
than three separate acts of fraud were meladed iu the charee, As 
conspiracy is pot a ertminal offeuce in India, execpt when the cons- 
piracy ts the one contemplated in section L2LA that charge had to 
vo out, and the pvacticnl effect was that the accused was tried at 
one tial for more than three separate acts of frand. Jlere the 
ease is different. However many overt acts a man may commit, 
they only amount to ove waging of war. Mach by itself might 
be suffeient to bring him within the seetion, but all com- 
bined weuld amount to only ove waeing of war. To take an 
exainple, Suppose w body of insurgents marched from Patna to 
Caleatta, and on the way fought four engagements at intervals of 
several days. Thoneh they might be tried and convieted of war- 
ing war on the facts of any one eneagement by itself, yet the effect. 
of bemg concerned in four engagements would stil be only one 
waging of war, The four engagements would severally be ditferent 
acts in the same offence. And, T take it, the ratio deevdends is that 
the four envagements would really be part of the same transac- 
tion, When we talk of one transaction as appled to the offence 
of waging war or conspiracy to wage war, it 1s clear in the very 
nature of things that the word must have a wide meanmey. To 
fact, When the conspiracy was once forined, any act done in further- 
ace of it might, properly speaking, be said to be part 
of the same transaction. And so far that comes within the defi- 
nition which the Bombay High Court has put on the word ‘ tran- 
saction ’, “ continuity of purpose and continuity of action.” Lt is 
continuity of action, for when a conspiracy has once been formed 
the act of conspiracy goes on till the conspiracy is dissolved. 
though there may he many intervals during which the conspira- 
tors are not actively engaged. And this shows that section 239, 
C. P.C., ix applicable to this case: for it wits argued that there 
was also a misjoinder of persons. 
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In connection with this argument a Bombay case was referred 
to in which certain police officers had committed distinct acts of 
extortion while engaged in the same enquiry. It was decided that 
they could not be tried together. Mr. Das argues that this case 
is in his favour, because the police officers were actually engaged 
in the same transaction, viz., the same enquiry. But then the 
same transaction in that case was not :n itself an offence. When 
section 239 speaks of a transaction, it obviously means such a 
transaction as is an offence in itself. In the Bombay case there 
was no connection between one act of extortion aud another. 


But, says Mr. Das, let us leave out of consideration the charge 
under sectiun 121A, and then we shall sec that there is misjoinder 
in respect of persous aud charges. But we cannot leave out the 
charge under section 121A. The conspiracy is the very founda- 
tion of the case, and it is the fact of the conspiracy which brings 
the various accused persons together. No doubt a person cannot 
be convicted for both committing an offence and for concealing the 
offence which he commits. Andon the strength of that fact it is 
argued that charges under section 12] and section 123 caunot be 
joined. Section 123 doubtless contemplates the conceafinent by a 

erson, not a member of the conspiracy, of the desion entertained 
by others to wage war. What the prosecution says is “ we can 
prove certain facts, and on those facts it is for the Court to decide 
whether the person implicuted can be held to be a member of the 
conspiracy or merely to have had a knowledge of the design and 
concealed it”. And in this case, which is provided for by section 
236, C. P. C., if there were no charge but the charge under section 

23, clearly only one person could be tried at a time ; for the con- 
cealment of his knowledge by A is a separate offence from the 
concealment of his knowledge by B. But if A and B are being 
jointly tried for conspiracy, it is clear that an alternative charge 
of concealing his knowledge under section 1233 can be added against 
either, in case the facts proved are insufficient to establish his 
complicity in the conspiracy ; and as the charge can be added 
against either, it can be added against hoth. 


It appears, then, that there is misjoinder neither of persons 
nor of charges. 


I omitted to mention one point raised in connection with Mr. 
Birley’s jurisdiction. It was that he had begun the enquiry before 
the sanction of Government was received. On this it was argued 
that his whole proceeding was without jurisdiction. Now, as 
soon as sanction was given, he obviously had jurisdiction, and if his 
record be looked at, it will be seen that on the second day of the 
enquiry the evidence given by the first witness, before the sanction 
was received was repeated . 


lt is a matter of satisfaction that I am able to come to the con- 
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elusion that the proceedings are not without jurisdiction or the trial 
bad—not merely because of the immense waste of public time and 
money which would have taken place, but in the interests of those 
accused against whom | have found the charges not proved ; for 
if the trial be bad for misjoinder of persons or charges we are 
taken back to the stage at which the persons were commit- 
ted by Mr. Birley and all would have to be tried again, for there 
having been no trial, there would have been no acquittal. If Mr. 
Rirley’s commitmeut was without jurisdiction, we are thrown still 
further back to the stage when the Government sanction was 
given to complain. 


This case has lasted much longer than it ought to have either 
on account of its importance or the novelty of the charges. For 
this | think both sides are to blame. The prosecution introduced 
incidents and uumerous documents which really had no bearing 
on the case. T understand that there had not been time to exa- 
mine many of the documents, and perhaps it was necessary for 
purposes of expediency that the trial should begin without delay. 
On the other side the cross-examination was far more minute 
than was necessary, and would have been just as effective if re- 
duced by one-third. Ina case of conspiracy with extensive rami- 
fications one is hound to give counsel considerable latitude in this 
respect, and when one does it is a matter for regret that the 
Court’s confidence should be abused. 


The case has caused me considerable anxiety on account of its 
importance, its difficulty, and partly also on account of the 
circumstances in which it was launched. The tragic circumstances 
immediately preceding the searches und the nature of the materials 
found at those searches have imevitably created «a feeling of 
prejudice in the minds of the public before whom one at least of 
the aceused had for sume time beeu a conspicuous figure. In the 
attempt to avoid prejudice 1 may have been led too far in the other 
direction and under-estimated the effect and valnoe of certain facts, 
but if | have made this mistake, [ have at any rate the consolation 
of knowing that the mistake is on the right side. 


The question of sentence has also caused me much anxiety. 
Only one of the accused whom J have found guilty is over 30; some 
of them are under 20. For many of them one cannot help being 
surry, feeling as one does that they are young and impressionable, 
and that the persons who ought really to be in the dock are the 
persons responsible for filling them with the ideas which they 
entertain-—-persons who, whether they call themselves Moderates, 
or whether having the courage of their convictions they call them- 
selves Extremists, are alike in this that they constantly attribute 
to Government the worst possible motives and vilify its officers 
regardless of fair criticism ; such persons who hold public meetings 


in honour of, and exalt as a national hero, a boy who has been 
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whipped for assaulting the police in the execution of their 
duty. 


Those respousible for this conspiracy did their work well: they 
realised that their best chance was to get hold of the youth of the 
country and inflame them by appealing to their sense of religion 
and their sense of chivalry, and to this end they have prostituted 
the teaching of thew sacred books and represented that under 
English rule the chastity of their mothers and sisters is not safe, 


No Knehshman worthy of the name will grudve the Indian the 
ideal of independence ; no Indian of decent feeling but will deprecate 
the methods songht tu attain it. The danger of a conspiracy sach 
ws this lies not sv much in its prospect of success as in its fruition. 
When once the poison has entered into the system it is impossible 
to say where if will break ont or how far-reaching will he its 
effects. 

The offeuee under section 121 is the most serious in the Penal 
Code except that of murder by a life-conviet: and the Criminal 
Procedure Code provides that where a person is convicted of an 
offence for which the capital sentence is provided as « punishment, 
reasons mhust be given if such a sentence is not pasyed. Where 
a number of persons are associated in an offence for which a capital 
sentence is provided, it is the practice of the Courts to differentiate 
as far as possible between them to avoid the vecessity of passing 
an irrevoenhle sentence, 

Of the 11 persons whom 1 convict under section 121, there stand 
oat conspicoously Baren, the leader, CUaskar, the manufacturer of 
explosives, and Hem Chandra Dass, the other chemist, who is 
perhaps the most snuster figure in this conspiracy. 34 is in fayour 
of Baren and Ulaskar that they made confessions : they say it was 
to save the mnocent; and if that were really their object, they 
deserve full credit for it. On the other land, the case against 
them was so strong from their bemy found in the garden, of which 
Rareu was part owner, that Baren at any rate had little hope 
of cseape, confession or no coufession, Certainly in his case the 
confession was uot prompted by any fechng of remorse: he eloricd 
m what he had done. And neither of them has disclosed the full 
extent of the conspiracy or the names of other associates, except 
those arrested with them. Not that this concealment indicates 
depravity, rather the contrary. In both cases the confessions were 
withdrawn, ut fur this their legal advisers are donbtless respon- 
sible, for neither of them has denied the truth of jis confession. 
At the same time neither has shown any contrition for the part 
he played, or for the persistert attempts to do away with a Liente- 
nant-Governor of whom the last thing that could be said was that 
he was ansympatheotic. Jt may le that the Government which the 
uecused have tried to overthrow will adopt a merciful attitude 
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towards these misguided young men, but the Court has a painful 
duty to perform, to make it clear that attempts to overthrow the 
sovereign power cannot be made with impunity. I convict 
Barindra Kumar Ghose and Ulaskar Dutt under section 121 of 
waging war on the King and sentence them to be hanged by the 
neck till they are dead and to forfeit all their property. Hem 
Chandra Dass deserves little mercy, but in his case there is the 
fact that he was not in India when the actual acts of war were 
committed. I think, therefore, I may stretch a point in his case, 
as in the case of Upendranath Banerji, Bibhuti Bhusan Roy, 
Hrix~hi Kesh Kanjilal, Birendra Chandra Sen, Sudhir Kumar 
Ghose, Indra Nath Nundi, Abinash Chandra Bhattacharji and 
Sailendra Nath Bose. I convict all these under section 121, 
Bibhuti of waging war, the rest of abetting in the waging of war, 
and sentence them to transportation for life and to forfeit all their 
property. If is unnecessary to pass any sepurate sentence under 
the other sections under which I convict these persons. 


[ndu Bhusan Roy is just as bad as any of the above-named 
persors: he actually took part in an attempt, though not on 
« British official. Tf eonviet him under sections LZ1IA and 122, and 
sentence him to transportation fur life and to forfeit all lis 
property. 

In the case of the rest a distinction may be made, they not 
being guilty under section 121 nor concerned in any actual attempt 
ov life. fF eonviet Paresh Chandra Maulik, Sishir Kumar Ghose, 
Nirapada Roy under seetious L2LA and 122, and sentence them to 
transportation for ten years ard to forfeit all their property. But 
for their ages the sentence would be heavier. 


The other accused whom J] convict are convicted only under 
section 121A. All are under 20, but the offence is serions. 
{ sentence Asoke Chandra Nandi, Bas Krishna Hari Kane, and 
Sushil Kumar Sen to transportation for seven years. Krishna 
Jiban Sanyal, who, as f puinted out before, was trying to escape 
from the conspiracy, may be dealt with lenently on that 
account, and because of his age—he is only 16—I sentence him to 
rigorous imprisonment for one year, 


{ acquit the remaining accused and order them to be set at 
hberty. 

With regard to the boys who have escaped these very serious 
charges, I would express a hope that their parents or guardians 
will exercise a more effective control over them than they seem to 
have done in the past, and not allow them to mix themselves up 
with matters which they are not fitted to understand. 


In conelugiou, | must thank Mr. Birley for his really excellent 
commitment order. I believe that practically without assistance 


Pa 
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he disentangled the mass of important facts and documents to 
which he referred in his order from the chaotic state in which they 
then were, and produced a really first-class piece of work. 


The 6th May (900, CU. P. BEACHCROFT. 
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Mr Justices Carduth 2 C28 


APPEAL BEFORE THE HIGH COURT. 


Ou the 25th May, 1909, Barindra K. (chose and Ollaskar Dutt 
filed an appeal before the Criminal Bench of the High Court pre- 
sided cover by Justices C. P. Casperz and A. B. Ryves against their 
convictions and sentence. The same was adinitted. On the same 
day Asoke Chundra Nundy and Indra Nath Nundy filed separate 
apperls and L5 other aceused persons filed another appeal jointly. 
All were admitted and usual notices on the Crown were issued auc 
from 9th August argumeuts commenced which oceupied the time 
of the Court for 47 days. 


FIRST DAY'S HEARING, 


Mr. C. Ro Das opened the case and after narrating certain 
frets said 

In order to put to your Lordships how the proveedines 
commenced and how these proceedings were taken through 
different stages, | think it would be more convenient if your 
Lordships allowed me, first of all, to refer fo some uf the overt 
nets alleged by the proseention evidence adduced in the lower 
eourts. Your Lordships will tind that between Oetober anid 
November, there were two futile attempts on Sir Andrew Fraser 
WwW French Chandannagar oni eralway time. They tried to ly the 
mine there in one ease, but they did) not sueceed om doing that 
and took away the imme. Tn the other ease, they laid the mine 
there, but failed in their attempt. Phe next overt act was on the 
Oth Veeember "Phat is what ois referred to as the Narainearh 
outrage. The case for the prosecution was that they took the 
mine from Calentta and laid it on the railway line. 


In that case they said that the damave was not very mach. 16 
was trifling, Oue of my erievances in the lower Court was that 
In spite of my repeated requests nu particulars about these overt 
acts were supplied tous. 1 gathered them from the evidence. On 
the 16th of April another incideut took place. Barindra Kumar 
Ghose and certain other persons were seen going fron: Caleutta to 
Mankanda, near Chandannagor, and the police heard an explosion 
on the Ith im the house of the Mayor. The police evidence is that 
they connect this incident with the persons whom they saw on the 
previous day going from Caleutta to Chandannagor. The last of 
these incidents ix the one which took place on the 30th April at 
Muzafferpur, The vase for the prosecution is that it was an 
attempt on Mr, Kingsford with the result that two ladies were 
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killed. There was a trial held at Mnzzafferpore and a person 
of the name of Khndiram was convicted and sentenced to death. 


What 0 find from the evidence is that the police witnesses state 
that after the Naraingar outrage in December, 1907, and until 
February, 1908, they came to know that there was a Secret Society 
in Calentta. They began to watch different persons from March, 
1908. The Police began to keep wetch over 32, Murari: Puker 
Road, that is the garden---tlis place is referred to as the garden. 
They began to watch another house, that is No. 15, Gopimohan 
Dutt’s Lane. lt was alleged that certain boxes and trunks were 
removed there from 38-4, Raja Navakrishna’s Street, on the 20th 
April. On the 26th April, there was another removal of boxes and 
trunks. Jt was from 15, Gopi Mohun Dutt» Lane, to No. 1d. 
Harrison Road. After the incident at Muzafferpuy, that 1s, 
hetween March and the end of April, they saw different persons 
voing to different places. 


On the Ist May Tfnspector Purna Chandra Biswas, who was 
the complamant with regard to all the different offences, lad a 
complaint before Mr. Thornhill, the Chief Presidency Magistrate of 
Caleutta. But we do not know what that complaintewas. That 
complaint has not heen produced. But we lave got it out of the 
mouth of the witnesses that id was a complaint avaiust Arolindo 
Ghose and his “gang of outlaws.” | am quoting the words of a 
witness. Tam told uo secord of this is kept. The same witness 
further declares that on that very day, he applied for and obtaimed 
eertaiu scarch warrants to search different houses ino Calentta 
ineludiny 32, Murari Pukir Road. But this place is uot im 
Caleutta. 

We are told again that there was a gathering of Pospectors 
of the police force both of Calcutta and moffussil te the house of 
Mr. Halliday. On the 2nd of May. we find that different houses 
were searched and the persons, found im these houses, were 
arrested, Favly in the morning, at about o or 4 o'clock, these 
searches were made. Our case was that thovgh there were search- 
warrants and oue or two search-witnesses, there were no warniunts 
for the arrest of persons. At 32, Murari Pokur Road, that is the 
earden, they arrested Barindra Kumar Chose, Ulasker Dnitta, 
Upendra Nath Banerjea, Bibhuti Bhushon Sirear, Indabhushon 
Roy, Paresh Chandra Moulick and Sishir Kumar Ghose. The 
evidence 1s that as soon as the accused were arrested imside 
the garden, they were handcuffed and kept together in one 
place. They found a lot of documents, and other articles-—these 
being exhibits from No. 1 to No. 232. Your Lordships will please 
note that these exhibits are mn: Roman figures up to No, 192. The 
rest is numbered with Arabic numerals. 


Parindra Kumar Ghose wanted to make a confession to the 
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police. He pointed out certain articles and one of the officers 
went to get an Honorary Magistrate. The result was that uo 
Honorary Magistrate was found in Caleutty and the coufession 
could not be reeorded then and there. 


Another point about these searches is that there were search- 
witnesses, but they were illiterate. They «onld not write or sign 
their 1aimnes. 


These accused persons were taken eventnally to the Park Street 
Thana. There the documents were mixed ep, and it is in that 
thane, that the seareh-lst was signed hy search-witnesses. Some of 
the documents were signed by search-witnesses.  Tnspeelor Frizout 
wis good enough to tell us that the witnesses took that on trnst. 
The ‘seareh-wituesses sigued them imnocently. The prosecution 
has not examined the search witiecsses, except one or two 
nuimportant wilnesses amonest them. ‘The point that LE desire to 
mike is that dhe searches have not heen made properly, there is no 
proof that these were made legally, and no inference van be drawn 
from a particular document or article that it was found at a 
particular place. After the search was over the officer mm charge 
directed the Sub-lnspector in charge of the local thana to record 
the charges azainst these persons. They told as that these persons 
were charged with offenees of waging war, abetment of waging 
war, collecting arms and so forth. These charzes were not 
cognisable offences. The Police hal no power to arrest the 
persons. "These persons after arrest were taken to the Police lock- 
np. kept there the whole night. Ou the next diy they were 
removed to a hoase which is the office of the Detective Polee. 
There a oman of the naine of Ramsodoy Mukherjr was im charge. 
The aecnsed persons were removed in the morning, The office 
isat 26, Royd Street. Po the meantime, My, Binley who took up 
the enguiry of the ease, came to hear of the searches and the 
arrests and took the case to his own file from the file of Mor, 
Clarke, the Joint-Mavistrale, Ma. Birley made up his mind to 
try the accused, On the dard of May, be made an order upon 
the Commissioner of Police, Calcutta, to send up these persons 
to him for enquiry. At that time there was no sanction of the 
Government ; no complaint lodged by any body on the basis of that 
sanetion. In the moming of the tth, three persons were produced 
before the Police Commissioner of Calentta. In the afternoon 
of the 4th they were produced before Mr. Birley at Alipore. 
There the confessions were recorded by Mr. Birley. 

{ may here indicate that these confessions are inadmissible 
in evidence ; because Mr. Birley had taken cognisance of the cases 
before the Government sanction was obtained, section 16-4 had no 
application. The proceedings were really a uullity. 

On the 2nd May, they searched No, 48, Grey-Street. There 
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they arrested Aurobindo Ghose, Abinash Bhattacharjya and 
Sailendra Nath Bose. They were treated in the same way—hand- 
cuffed. Amonest the lot of exhibits, there is a letter which is 
kuown as the “Sweets Letter.” [It is No. 295. It is yveferred 
to throughout the trial as the “Sweets Letter.” There is a state- 
ment in the exhibit that “it is time sweets should he distributed all 
over India.” Tn this letter, Barindra sigus himself as “Barindra K. 
Ghose.” Our case is that it is a forgery. These doenments were 
also taken to the Park Street Thana. Kvidence is hopelessly 
diseyepant on the point. They tried to make out that Mr. Creagan 
took all the docnments to his house in Jorasanko. He says in his 
evidence that he kept all those things in the almiral) in a Tot 
and they were prodnced after a time before Mr. Denham at 25, Royd 
Street, for the purpose of examination. Mr. Denham was a District 
Superintendent of Police then on special duty. He is a witness in 
fiie case. There is another wituess examined in this case Babu 
Radha Govinda Kundu. According to his evidence these docu- 
ments were kept at the Park Street Thana. They were taken 
from there to 25, Rovd Street, bundle by bundle, for examination. 

Inspector Radha Govinda was present al the eyunination of 
the doenments, He is most distinct ou the point. 25, Royd 
Street, is close to the Park Street thana, As each bundle was 
done wilh, it was sent back to the Park Strect Thaua. Another 
witness is) Benode Bebari Gupta. He was in charge of the 
doemments Ul they were hauded over tou Mr. Denham for being 
produced in Court. 

The next search was made on the 2nd at 15, Gopi Mohan Dutti's 
Lane. Nirapado was found there. letters and documents were 
also found me the house. The police tried to make ont that all 
these documents were not taken to the thana.  Althoneh the 
exhibits of this hovse were taken from this house, they bear 
marks of witnesses of the garden. The explanation given by the 
prosectttion withesses ts very ausatisfactory. 

The house at 45-4, Raju Nabakrishna’s Street, was search- 
ed ov the 2nd May also. ‘They found in the honse Hem Chandra 
Das and arrested him. On the third there was another search. 
Next was at 154, Harrison Road. This was also on the 2nd 
May. Asoka Nundi was arrested in this house. The house of 
Bahn I Jwijadas Datt, father of UNasker Dutt was searched at 
Shibpore. On the oth May they produced all the accused except 
Asoke. 

Counsel next referred to the search of the houses of Hrishikesh 
Kanjilal and his father-in-law and bis uncle. Samsul Alum held 


this search. 
On the 16th Krishna Jiban was produced before Mr, Birley. He 
also made a statement. 
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The nest date is the Leth. Ju the meantime, appheatious began 
{0 he made for bail to Mr. Birley. He refused all the applications. 
On the 18th, evidence began. The first witness examined was 
Inspector Frigoni. After the evidence commenced, Mr. Norton told 
the Court that some of the accused were not present. Ou the 1Sth 
My. Norton pat tn the sanction. 


As soon as the sanction was putin Babu Bejoy Krishna Bose, 
vakil, objected on the eronnd that the Magistrate could uot take 
evoenisance before the sanction was put in. 

Counsel here read Bejoy Babn’s objection. 

Carnuduff. Jo: Whatare you reading from 

Connsel. From the vakils notes ¥ 

My. Norton. Are they admussible 

Chicf Juste. Yes 


Mv. Das: -ff my deamucd frtend’s memory ditlers tt auvy way 
lam ready to consider it. 


Coming Ma. Das said that the Maoostrate directed thel 
aowritten petition should be tiled. This was done lt was on be- 
half of Norendra Bukshi and Krishna diban Sanyel The Mawts- 
Irate s order was “the sanetion is not egal = The taspector has 
preferred a complaint and itis on the record. | am unable fo wider- 
stand what the learued pleader means.” On the T9th the learned 
Magistrate seemed to have thought differently. The trial was 
do have begun at dlalm. Bat Me Birley sent for my learned 
friend to bis Chamber,  Bejor Babu returned at TP oclock.  Aby. 
Birley returned ten ininutes kita. | Birt none of the other pleaders 
were present at the onterview. Mir. Birley passed the order un- 
mediately on return. 


Onthe Wth Tnspector PLC. Biswas wes nade to stat. something 
to vive jurisdiction to the case. 

Counsel then sud that bebween 26th May and 6th dame. impor. 
lant developments took place Inspector Radha Govinda Kundn 
went to Baidyanath on deputation. He made a searel at a honse 
known as the Seals Lodge, shout 6G miles from Baidyaunath. He 
found certain letters, docaments aud other articles at the Seals 
Lodge. 


Ou the 2nd June, a complaing was made agumst Birendra 
and another and Mr. Birley withdrew the case from the fle 
af the Joint Magistrate to lis own file. Ou the 23ed June, one of 
the avensed Noreudra Nath Goswami became wn approver, He was 
not examined till 6th Aneust. We was allowed to be examined day 
after day and other witnesses were also examined in the meantime. 


Mr. Das said that the charges were amended in February. He 
asked whether bis client waged war. or vbetted waging of war. Hf 
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they abetted, then with whom ? But there was no auswer to that, 
The charges were drawn up on the Lsth October. Ma. Norton 
opened lis case from the 20th to the 80th October 


Counsel read the objections to the addition of uew charges. These 
vbjections the Sessions Judge had overrnied. Whenever coun- 
sel asked him to supply fnrther particulars about the charges, 
Wie Judge in each case said that «ll the particalars were in the 
charves. 

Counsel submitted that if thei Lordships read the eomniutiment 
order, they would find that it was merely a narrative of the 
evidence. La Eneland, overt aets had to be mentioned ta the 
charges. Lfis subtmissieun was that be was entitled to he informed 
of the overt acts which broenght lim: under Che particuliur sections. 
He farther sninnitted that one and the same person contd not 
be held guilty of one offence and also of the abetment of mm. U 
a person helped a certaur msurrection, be quight be charged 
with abetting, but not at the same time, with committing the 
tusurrection alsu. 

Counsel further: submitted that i the citse a section Plu 
wus to be gone into. be was entitled to all the particulars 
regarding the offence under that section, For it wis altogether a 
distinc offence and daw enjomed that the arcused was entitled 
to all the particulars. There was no provision of law that a mau 
who committed an offence should eo and tiform the Police of the 
offence committed by Juin. Counsel submitted that i the overt 
wets were not detiuled to him. he could not kvow what his 
uffenees were. 

Mr. Das said that the charges against the appellants were 
framed first. Then a petition was put i by the Grown, which 
made if perfectly clear that the conspnuey with which the 
appellants were echargod was a conspiracy to wage war. Cutusel 
submitted that the prosecution ab any rate ought to be restricted 
to that. 

The Chief dustive: | understand that the suggestion is, My. 
Norton, that originally the charge was of conspiracy to wage 
war and that by your petition you mdteated an titeution of 
charging the accused with conspiracy to wage war te subvert the 
Government of His Majesty. Now it is said that you are bringing 
ina charge of depriving His Majesty of lus sovereignty i this part 
of tudia. It is not meladed in yoru ortgmal chives or petition. 
Do you tuke your stand ou these charges ¥ 

Mr. Norton: J take my stand on these charges. 

Mr. Das: J ought to have been informed beforehand. When 
the charges were amended hy the Sessivus Judge he refused to 
allow me tu cross-examine the witnesses. 
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Mr. Das then said that the evidence was of bhvee hinds, ez: (1) 
confessions, (2) documents found at the different searches, anel 
(3) the evidence of the wateh witnesses. With regard — to 
confessions connsel submitted that they were nol admissible 
in evidence. Lf their Lordships accepted these confessions, the 
offence under seetions 127 wnd 12] A did not WETBC, With regard 
ty the documents found at the different searches counsel submitted 
that the searches were illeeal and secondly inasmuch as the search 
withesses were not called the searches were rot satisfactorily 
proved. While on this subjeet he would point ont that a erent 
mauy of the documents were not proved. Some of the documents 
were not found i possession of particular acensed persons anil 
others in which handwritines were Hecessary to be proved were 
proved by the Sessions dilge himself by a comparison of 
different handwritings. With revard to the searceh-witnesses the 
evidence was of suelya mative dhaton the exanimelion-ineehief the 
evidenee should not have been accepted, 


Mr. Das then seid that he would dedi with the qnestion of luw, 
Lis first point was that the court had wos seisin of the euse. 
The Chief Justree: Sessions Court 2 


Mr. Das: Both the Courts. My ese is that Me. Bivley 
had no seis oof the ease and therefore the eommitment is 
without juvindietion.  Pherefors the sad at the Sessions Cour 
's Without jurisdiction, 


The Chief Justices > What would be tie effeet of that 2 Phere 
will be a new trial of those who hay. bees veautted andl dee 
of those who bave been convieted # 


Mr. Das: T think it does not necessarily follow. All you 
Lordships wonld do is to set them free frei een! custody. ff 
wonld ue doubt be open for Govertunent to take whatever 
course they think expedient under the cienmstanees Tf (Govern. 
ment want to have a new trial ubey would not Proceed avsiust 
persons Who have been forvd by the Sessions Jadee on evideus e 
nent euilty, 

Contimime Mo Das said that the Asan ption ot jurisdiction hy 
Mr. Birfey without any sanction and with afl any commplatot 
was iegal The whole proceedings beginume from the time 
of arrest were legal and it was one series of illegality. from 
the beeinning do the eud. The arrest was ileeal because they said 
thit the arrest was made under section 54. 


Carnduff, J: Arrest without warrant is illeeal ? 
Mr. Das: Yes. 
The Chief Justice: Therefore there cannot be any Police 
festivation 
265 
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Mr. Das: There cannot be any Police investigation without an 
order from the court. After the Magistrate had taken cognizance 
of the case and the accused persons were brought up before him 
people were arrested all over Bengal without any order from 
the court. If Mr. Birley was in seisin of the case why no 
application was made before him? The reason was that Mr. 
Birley might have said “where was the sanction, where was the 
complaint ?” 

fontinuing Mr. Das said that there was no doubt that the 
Mavistrate tuok congnisance of the case cither on the drd, or on 
the 4th or on the Sth, and having taken cognizance of the case 
im the same way as if there had been a sanction or a complaint 
before him, he had assumed jurisdiction under terms of section 
196 of the Criminal Procedure Code, On the [Sth he examined 
evidence wuder the charge upon which the appellants were placed 
hefore their Lordships. On the 19th the Magistrate fonnd ont the 
mistake and in order to cure that defect he had the complamant 
brought up and his statements taken. Counsel submitted that did 
not cure the defect. The only way in which the Magistrate could 
eure the defect was by dropping the proceedipes altogether 
and proceeding de aoro, This the Magistrate did not do, 

Continnine My, Das said that with reeard to seetion TZLA, 
his subuussion would be that the sanetion pat in did not cover the 
offence charged. As to seetion P22 counsel would submit) that 
there was no compliant before Mr. Birley and therefore the 
Sessions dudve conld not frame a charee wider 122. Further Myr. 
Sirley did not commit the case under seetion 122. Counsel would 
not trouble their Lordships as to section 125 because the mppelliurts 
were neqiitted on that charge. 


The Court then rose for the day. 
SECOND DAY'S WEARING. 


Mr. C. R. Das continnine his address said that when the Court 
rose on Monday he was dealme with the point of jurisdiction. 
Before he left the point of the want of jurisdiction generally as 
wpart from the particular charge, he desired to point out the evi- 
lence of certain witnesses with reference to what trauspired before 
Mr. Thornhill. The first withess was Tnspector Purnia Cliandra 
Biswas who said that the corplamt was written by the Commis 
sioner of Police and presented by him to Mr. Thornhill, ft was 
against Arabinda’s “yang of outlaws.” lle produced 7 men before 
Mr. ‘Thoruhill on the 5th May and they were sent to Alipore. 


Therefore what appeared in the ease of that evidence was that 
a complaint was lodged before Mr, Thornhill, that search warrants 
were taken out from Mr. Thornhill, that the men arrested were 
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produced before Mr. Thornhill and that ou the 5th May this 
Jnspector applied for an order that these persons should be trans- 
ferred to Alipore. The application for transfer purported to be 
made under section 182, but under that section Mr. Thornhill was 
uot competent to enquire into that offence. At any rate it gave 
Mr. Thornhill no power to transfer the case. No application was 
made to the High Court to whieh Mo. Thornhill was subordinate 
to obtain an order for trutwsfer. Therefore when those seven men 
were produced before the Joint: Magistrate and then before Mr. 
Birley the latter had no jurisdiction to take coenizance of that case, 
Fortier although Coansel had not vot the exact terms of the com- 
plaint made before Mr. Thornhilh he had sufficient evidence on the 
record to show that Mr. Thornhdl uot only issaed the search 
wartits bat also the arrest warrants. ‘hese particudar cdocu- 
ments were not produced aud bis submission was that they were 
suppressed, 

Hf them Lordships Jooked at the evidence of luspeetor Frigoni 
they would find that he sant: - P had warrants to arrest persons 
found a the earden and to search for the things Pomentioned.? — 
don't know if the warrants were sizned by Mr. Thornhill, bat they 
were by some Magistrate. Lb believe they were signed by the sre 
Miaeistrite. 

Counsel then wert on to say that he had asked the prosecu- 
fion to say whether the search warrauts were issued nucder section 
"GO or under the Arms Aet. but had been aunble to cet an 
ANSWeL, 

Cluef Justice «Are the sea. Uo warraut. on the record 

Mr, Das: Some of themare. Tf 7 proceed to areuc mnider the 
Arms Aet Tam told they were issned under seetion 90. Tf { 
proceed: fo argue nider seetien 08, Tan told they were issued 
under the Arms Act. 


Ale. Norton prodneed and read two search warrants, dated the 
Tst May, addressed by Mr. Thornhill to the Commissioner of Police 
me respect of No, 154, Harrison Road wud No. 28, Seott’s Lane. 


Mr. Das: These plaves ure entirely within the jurisdiction of 
Mr. Thornlill. 


Mr, Norton then real the copy of the cum plaint. 


Mr. Das: We may take it that is the complaint lodged on the 
Ist May. After the arrest: these men were produeed) before My, 
Thornhill on the 4th May aud in that orde: he says these men were 
brought woon charges onder sections 121, lL A and 122 5. Pp, 
Code, There was only one charee with reference to the Arms 
Act. Therefore, it leaves no doubt now that the arrests were 
mule in parsuance of orders issued by the Chief Presidency 
Magistrate of Calentta. 
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Chicf Justice: What we would do is to request Mr. Thornhill 
to send all warrauts on yecord in his court iu connection with this 
Alipore vase. 

Counsel then referred to the evidence of Supermtendent Alorrt 
man, Juspector Madden, Superintendent Creagan and said) that 
from those it appeared subject te the documents which would be 
prodaced aflerwards, that, at that tine they were vot clear imn 
their mind that they eonld arvest withont warrant under sectiou 
Df. He then referred to exhibit, L24. which was a letter addressed 
to the District Magistrate of Alipur by Inspector Gupta to record 
the confessions and on whieh Se. Birley took cognizance of the 
ease. Exhibit L206 whieh purported to be the. tirst Information 
was dated the 17th May. From those extibits i appeared that 
the ease for the proseeation was that they had fram the day of 
the Naravangarh outrage been following the elue of the secret 
society and on the day when the arrest took place their SUspiclons 
were that the accused persons were members of a conspoicy for the 
purpose of overawiue the Government, and if dhe arrest took phice 
on that suspicion section ot did notapply.  Froura perusal of those 
fucts and having regard to the statements made hy ey. Divley 
himsclf it was evident that uo fresh proceedings were started aud 
that the proeeedings went on from diay to day. Uf their Lordships 
took the view that from the Wek, when the complameé was made 
wnd the statements taken. the procecdings were regular then where 
wotdd be the safety of the subjeets. di this couneetion Connsel 
drew the attention of then Gordships to a passage reported in Ut 
Q. BL 775 Martin es Melon? and da conelasion salanitted that the 
Magistrate did uot exercise the powers vested tn him under 
seeliuns LOO, 202 and ZOk of the Criminal Procedarc Code. aud the 
mitention of the levishature was defeata{, 


Counsel then said that with regard to the offence under section 
121 Mr. Birley bad no jurisdiction to dake eowuizance of the ense 
and Leuce the comimitnent was withoat jurisdiction, 


fu support of fis eonteution counsel cited the ease reported in 
2f Allahabad, 296. With reared to seetion 122 coonsel sboritted 
that there was no evidence that the Magistrate took eoonizance 
of the offence ander that sanction. Therefore the Sessions dace 
had uo jurisdiction to try the offenee under that seetion. Coun- 
sel crted the cause reported in 8 Bombay 200. With regard te 
section 121 A. Mr. Dis submission was that the offence whieh was 
charged against the appellants did not cover either Ly the erder 
or by the complaint. 


Uhere was another pomd that the orders were not sinned by 


His Honour tue DLienfonant Governor. They were signed by Mr. 
Ceidt, the Chief Secretary, There was statutory anthority as to 
the stgeture by secretaries with regard to their Kacellencies the 
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Viceroy and the Governor of Boinbay, but there was no statulory 
withority so far as the Government of Bengal was concerned. tf 
that was su the prosecution must show that there was an anthority 
but that was not shewn, 


Mr. Das cited a case ino) Calentta which apperiained to sig- 
nature. Jn that case the “Lieutenant-Governor of Benegal htnesel? 
affixed his stguature to the sancGou. Ma. Das did not propose to 
fojlow the entire contention to be fonnd in that ease. We sublimit- 
ted that the prosecution should have proved the agency or antho- 
rity sa making the order. 


Scere to the question of qusisdiction comnsel cited a cane 
reported ja 29 Bombay FA) Tnthat case there was a omisjoi der 
of charges. And. their Lordships lield) that, the question of 
retrial was Hof te be decided by the Jndges but by the prosceniion. 
Counsel also cited a case reported in 29 Caleuita in whieh it was 
held that Hf there was no Jevzal trial there could not be retrial, 


Connsel neat sabmuittedl thant the neensed were entithed to be tr- 
edo by a jury. He contended that ever sineo Pr2o when the Mavors 
Court owas estublished ou Colentta the Enelish Common ariel 
Stataie iiws were made appleahle to the presideacy towns and the 
power delegated) to the Todtan legidature was limited affectine 
lhetanee to the Crown, The right to be tried ly the jury wits 
suchoaomatier, Therefore i! there was aaythine in the Procedure 
Code whieh mnilitated it was alfeg elves, Te referred to Clirke’s 
Rules of Supreme Court tu support of tos eouteution. Te uext cited 
Merlev’s Digest volume Lo page Tb and Therts’ Vock on the Govern. 
ment of India, second editea, page 32 which referred to the 
introduction of Mnelish lawin tidia. THe nest cited Mortow's Report 
and other Reports aud some Privy Conner cases and 6 Calentia, 21 
Cidentta and > Caleutta Weekly Note-, 659. Taal those cases it 
was bold that the whole of the huchsh Conumen Liaw would apply i 


Vracdta. 


Counsel next referred to several sections of the Indian Conners 


Act of TS6L, Tf the Provisions 1 mm the Crimimal Procedure Code, 
faking away the right of trial by ints: uUTected the wlegianee of the 
subject to the Crown then those provisions were wire coe)s The 


subjects had also some rights to demang wud one of those priviley- 
es was that no man should be kept in eustody withont trinl and the 


reht to he tried by pects By extending the Foolish lieaw on dndia 
no distinetion was made iy tween Tndiaus and be nropeans us regards 
the application of those laws. Surely the right was not) cone 


heewitse in suecessive crineiusl eases that right was de aanded. Phe 
question wits of vast onporbcnee, ho WHS at Gitestion af eonstitu 
tional aeht. Prom the deensen da Amin Whigs case it was 
evident that the then Chief tastice admitted the existence of that 
viet. 
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Mr. Justice Carndulf observed that the same pomt wis raised in 
a case tried by the Special Tribunal and the objection taken 
hy counsel was over-ruled. 


Mr. Das subnitted that in the judgement of that case no reason 
was viven for over-ruling that objection and with the permis- 
sion of their Lordships and speetally of Mr. Justice Carndnifl 
who was a purty in that trial he would proceed with Ins arguinent 
on that point. 

The connsel proceeded to read extracts from the Judgment me 
Amir Khan's ease is which it was said by their Gordslups that i 
would be a starthue thing to find constitutional vights of the people 
taken away by a subordinate legislature, Whatever could he said 
of Reenlation IIT of ISTR, the same thing conld uot be applied to 
(he Criminal Procedure Code. Counsel in conelusion sabimittedt that 
the people of the presidency towns were entitled toa trial ly trv. 


The next point taken by Mr. Das was that Barin being a Knropenn 
British subject was entitled to be tricd by a dary. The Sessions 
Judge hat nv power to iry iw British subject on charges punishable 
with death ov transporbution, Hohe did trey sucha case he contd vod 
pass a dueher sentence than one year’s maorons aaprisonment. And 
ho waiver of this right by the acensed entitled a Sessions Judee to 
try him. 

Chief Justice. -— Was Abe. Beacheroft a Sestor. fudee or an 
Additional Sessions Jude ¥ 


Mr. Das .- -Add:bonal Sessions dudye. 


Connscl after revdine the sections from die Procedure Code ou 
this point observed that in this case there was ne question that 
Barin wast Burepean British sniiject and the Magistrate knew of 
it. Et hhact heen said that if the acensed wiaved his sight he would 
vot be regarded as an Mnropean British suliect. Counsel said that 
the question of claim and adjndiention of claim Only arose where 
the pomt was debatable. Where there was no question of his beine 
a British subject. section bt was uot appliealle. Seetion 447 
clearly applicd in this case and the Sessions Judee was not rompe- 
tent to try hit. 


Jn support of his contention, counsel cited a case reported i 
Taylor and Bell, 219. In this case a uropean British subject was 
tried withent a jury and imprisoned anda right of Muheds COs pts 
Was demanded ou the ground that wt wis an auplawfal deteution as 
the court which tried hin was no eonrt af all In that case 
ho Haleas carpus was issued heeause the Judge did net knew 
that the accused was a Burepean British subject. Te next cited a 
case reported in 6 Caleutta, page 8, 


At this stage, court rese for the day 
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Mr. Das continuing his address said there were two questions :— 
First, what the construction of that section was and, second, 
whether ta the heht of the causes he hud cited, it was no Jonver 
open to their Lordships to construc that seetion. As regards the 
question of cunstraction of the definition of a Kuropean British 
sabjeet there was no res servation of any kind. Section 447 laid 
down it: clear terms that where the aceuscd was, but not claimed 
tu haya Knropean British sabject, the commitinent should be to 
the fligh Court. Ne desired also to dying to their Jordships’ 
notice section 459 which seemed to him meauineless if the con- 
struction he was iuviting ther Jordships to accept was not 
the right construction, That section contemplated the possibility 
of the trial of w person as a Kuropean British subject without any 
claire being put forward by lim as such. Ho the coustruction 
which the eases he had cited put upon section 45 was true, there 
eoakl not be any such posabibty. He would not trouble their 
Lordships farther apou the question of constrnction, 


Then as reeards the case in 6 Calcutta he submitted, first, that 
whether it war exartly the arbiter or net it was not absolutely 
nevessary for the decision of that point and, second assuming tt 
was a decision on the construction of all these sections taken to- 
ether, the point he wis now argaing before then Lordships was 
not raised in that ease. The constractiou he was new juvitny 
them Gordships to put upon that section was nota construetiont 
which was pressed tpon the Court in the course of the arenment 
in that vase. The argument was that a persou might waive his 
richt to the status of a Muropean British subjeet as far as a parti- 
cular procedure was eonecrned, retaintvge in him the right se far as 
the question of jurisdiction was concer cd, 


After reading an extreet from the jodement in the ease pe por- 
ted tn 6G Caleutta Mr. Das said the pomt he was row areaing 
before ie Lordslip had never been decided.  Aithouwh he fully 
conceded that the view which the leaned Jndves took in that case 
was that all these sections should be taken together, vet the potut 
as to whether a particular aceused person was a Eniopean Hiitish 
subject was to be decided on a elatin sc tiaras the operation of the 
secHion was concerned, it hiad not been met nor had it deen eou- 
sidered. Phere was a differenee in the words in the two sections. 
One section dealt with the ease of an accused who was a Buro- 
pean British subject and the other with the vase of an accused who 
claimed to he a European Dritish subject. 

The other two cases were those reported in 16 Madras, page 
208 and 12 Bombay page 562. [pn both these cases the view of the 
Jearned Judges in the Calcutta case was accepted in foto, 
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Chief dustice: Mr. Das, you will have do bear this tu mind. 
All these cases were decided before the present Criminal Procedure 
Code came inte operation and with these decisions in existence the 
Legishture deleted the words which eave rise to these cases. 


Mr. Das: Tf apon that your Lordships hold that the construe- 
tion is nat as PE submit, there is an end of the matter. 


Chief Justice: [Hf we look at the question broadly what we find 
is —that apart from this pavticular chapter 55--we have uo juris- 
diction. The question then arises whether the exception must he 
taken to be established in this particnlar case. 


Mr. Das: That exeeption is also worded in general terms, the 
words being “authorised by iw.” We have to find ont what is the 
meaning of “anthorised by law.” 

Chief Justice: We are in Possession of the whole arcument 
and will consider it. 

Mr. Das said the next question was whether there had been a 
waiver such as was reqtuved ty the ease reported tn 6 Caleutta, 
The waiver which the Judge insisted npon there was a gvaiver of 
all the rights in that chapter. 

Counsel referred their Lordshtps to the order sheet of the 13th 
Aueust last where Mr. Dirley said he asked Darindra Kumar 
(hose whether he claimed the birth certifiente produced us his, 
that Barindra said he did, that he cMr. Birlevi had no reason te 
doubt that Barindra was born at Crovden and was therefore a 
Enropean British subject, that he Chought it right to ask Barindra 
whether he claimed to be tried asa Kuvopean British snbject and 
that he would accept Bartndra's answer on the Toth August so as to 
give Barindra an opportnnity to consult his legal advisers. On 
the 19th August Mr. Birley told Barmdra he would be committed 
for abetmenut of murder and that if he elammed to be tried as 
European British subject he would be tried by the Tigh Court 
bat if he waived that right he would he tried hy the Sessions 
Court, Barindra said he did not want to Gann bis rights. So far 
us this particular charge was concerned, continged Mr. Das, it was 
nat put to Karmdra what his nehts were and what differenee it 
wold onake him if he ether elaimed or waived fis right, to be 
iniel asa Enropean British sabject. The pomt was of imporlance 
because ina charge of abetment of nurder the trial was by jury. 
Therefore Burindra might very well have considered that he 
would prefer to be tried by a jury instead of by a mixed jury of 
the deseription mentioned in section 491, Bat where the charges 
were those not triable by a jury under the ordinary law it made 
a vrent deal of difference, because nnder those circumstances 
Barindra mieht very well have chosen to say. “T prefer to be 
tried by a mixed jury” Further. Barindra was not represented on 
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the first day. Barindra was represented hy a mnkhtear, but after 
that he was undefenclad. 


Continuing Mr. Das said the question was whether uuder those 
circumstances there was &® waiver or not. If their Lordships 
aceepted the cases he had cited and held there was a waiver, 
he had nothing more to say. 

The next question was whether if Darin could waive for himself 
he vonld waive for others, who were bemg jointly tried with Barin. 
The joint trian] in this case was pri ietically noder the orders of the 
Hieh Court and the qnestion was w hether the right to be tried 
by Jury was such that Barin himself could waive. Tn this connec- 
tion it would be remembered that at the Sessions Court sume 
charges were added and yaa regard to those charges would it 
he said that there was wanver | 


Mr. Das then said that he had certain objections to the charges 
ancl he desired to deal with them now. Some of the charges were 
net Jewal charges at all, as there was an nutial and fandameut- 
al defeet in the charges in that they assumed possilnlty of a 
eouspiracy ino rchulion to offences auder sections 121, 122 and 
123 of the didian Penal Code. There could not be any offence 
of conspiracy m India except with reference to particular sec- 
lions -121 A aud three or four other sections, with which they had 
nothing todo. | The case for the prosecution was that the weeused 
persous did something which firstly amounted to waging of war 
and wecoudly t& they did not, that is to say. if the Court held 
otherwise, they at any rate amount to an attempt. Counsel submit- 
ted that they coald not charge 6 ‘nar with « erime and an attempt 
ty commit the crime. tn support of his contention Counsel wanted 
Lo cite cases. 

The Chief Justice, Mr. Norton, doa the Crown charge eons- 
piracy apart from Section 121 (A) 

Mr. Norton . No, mf lord. 

The Chief Justice it reheves vou Mir Da- trem citine 
these vases. 

The Chief Justice (to Myr. Novtou) : Therefore inere is ne 
charge of abetment in the sense of conspna-. under section P27 ¢ 

Mr. Norton : Yes. 

Mr. Das then submitted that the charges nuder section P21 (A) 
122 and 123 1, P. Code were ilegal. 

Continuing Mr, Das said that the next pomt that he desired 
to raise was the mixjoinder of charges. ‘The charges upon which 
those persons were tried were under sections 121, 121 (A) 122 and 


123 and counsel would submit that there was a misjoinder of 
charges. These persons could not be tried under those charges. 


4077 
ww f 


21U ALTPURE BOWE CASE TRIAL, 


There was misjoinder of persous rather than misjoinder of charges 
and the whole question was whether the different offences could 
be alleged to have been committed in the course of the same 
transaction. The law onthe subject was laid down tn sections 
233 to 200 of the Crinmnial Procedure Code. The general proposi- 
tion was set down im section 233) and the other sections were 
excepiions to the general propositions 

Mr. Das continuing said that there was no sich association 
from the beginning to the end, whieh justified a joiut trial. 
Counsel cited a cuse from Taylor ti support of his point. He held 
that association was absolutely necessary to justify a jomt trial. 

Mr. Das cited 1. G. 8. 29 Bombay 99, 1... R. 30 Bombay 
page 44. lle cited also pave 5 # Counsel submitted that continuity 
of intention was timpossible in the case. 

Counsel next cited Loo. R. 16 Caleutta. Mr, Das submitted 
that since some persons have heen found guilty of waging war 
while others have been found not guilty of that charec, so there 
had been a misjoinder of charges with regard to seetion 123. The 
persons who joined later on could net be tried jointly wader 
section 121A. 

Mr. Das submitted that he had only one other point on the 
question of law and it was as regards the complaint. The defini- 
tion of the word required that an allegation, written or oral, should 
he mace before a Magistrate, who was a Court. 


Continuing counsel submitted that the offence of waging war 
bene complete im December, L907, it could noé be said that the 
same offence was beme carried on in April, 1909. 


Mr. Dus then entered upon the qnestion of misjomder of persons 
and also misjomder of charges. The charges ander section 123, 
he held, could not be jomed with the charges under sections 121 
or L2LA, or apy one of the other charges under the various see- 
tions. In the lower court, it was pointed out that the accused 
persons jomned the conspiracy at different times, so the learned 
Sessions dndge held that those who joined the couspiracy after 
Deveinber 1907, were not guilty of any offenee under section 121. 
The aceused could only be joined as co-conspirators on the ground 
that the very fact of their joining the conspiracy was a sort of 
implied agreement between them and the other members of the 
conspiracy. 


Mr. Das asked whether it would he possible to deeide the preli- 
minary point about the inclusion of section 12] in the charees, 

The Chief Justice asked Mr. Chnckerbutty to say his say on 
this point. ; 


_ Mr. Chuekerbutty observed that his position was not quite so 
favourable as that of his friend Mr, Das. After the ease against 
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the second batch was gone into an authority was produced, His 
elient was not sentenced to death. 


The Chief Justice remarked that it would be better to deal with 
the first bateh now and asked Mr. Norton to argue on this poiut. 


My. Norton suggested that would be very difficult and there 
would be terrible disorder if they were uot treated together. 

The Chief Justice decided to hear of that point as regards the 
first batel. 

Mr. Norton snbimited that there was authority under section 
121A and section LTA contemplated section 12], Heuce there 
was sauetion under section 121, 


Chief Justice: When sanction was gtven of attempt it murder 
ibis nota sanetion of murder, 

Mr. Norton said that as rewards the first hateh Mr, Birley 
had authority from Government to prosecute uuder ]Z1A and 
he was also anthorined to take couniunce ander any other section 
of the code whieh would be disclosed mi evidenee. 

Chief Justice, Ne, he wax justified under complaint. The 
Govermment had only uv atind the complaime, 

My. Norton. Government huew well when authorising Biswas 
that prosecution ander seetion 121 was open. 

Chick Justice. The whole document has »clation to the com- 
plait. 


Mr. Norton. J think the Goverunent tad ia mind the Mavis- 
trate and not Biswas. 


Glucf dustices But the words are complaint under certain 
sections Wlich are mentioned. 

Ma. Norton. And to prosecute under other sections herenafter 
forte, The Governmeut bad ue mind the complaint and “to 
prosecute.” They Jeft the discretion to the Magistrate to insert 
any other seetiou which may be fowod appheable. Tt secms to me 
the words * may be found applicable” does not mean a complaint. 

Chief dustice. We trke it vou mean by ' found.” found by the 
Mayistrate as result of Is enquiry. 

My. Norton: Yes. 


Mr. Norton then enamerated all dhe sevtions whieh vequired a 
sanetion from the Government and said that the only section the 
Government hid in view was section LIL and it left the ciseretion 
lo the Mawistrate to frame a charge under section L217, 

Chiet Jastice: fs Purna anthorised to lodge a complaint under 
suction 121 ? 

Mr. Norton: Vin the course of trial Purna said that a charge 
ander section 121 was custainable. 
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Chief Justice: You are now shifting your ground. You said 
the Government left the discretion to the Magistrate to frame 
charge under section 121 and now you say it was also an authority 
on Biswas. 

Mr. Norton: Ou the complaint of Biswas. 

Chief Justice: But in his examinetion Biswas says le has no 
authority to complun under section 121. 

Mr. Norton: It seems to me that he has in wew section 121 
when he complains. 

Mr. Norton then vead section 230 and sank if a charge was 


ee the conrt should not proceed with the trial until the sanetion 
van produced. Tiere the trial did not proeced until the second 


sane Uui was produced. 


Chief Justice: Do you notice what yonr sanction is? Did 
Bin was prefer a compl aint before the Judeeas said in the sauetion ? 


Mz. Norton: He did vot m the tems of the sanetion. There 
in 2 section Whieh forbids Sessious dudeves to enterlium a von 
plaint. 


Chief Justice: Hf Biswas is considered as the interpreter ot 
Government then Uiswas thought hie had no sanction to proceed 
nuder section 121]. 

Mr. Norton: He thought it was Icft to bin whether or sot he 
should complain. 

Mr. Norton subniitted that under seetion 552 Mar. Beacheroft 
bad jurischetion to accept Ma. Birley’s commitment. 

He then vead a case reported in 2b Boinbay. The court here 
rose for the day 
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Mr. Norton who argued on the question raised as to the Govern- 
nent authority to charge under seetion P21 1. Po Code said 
that the Government authority did uot specilically ive sinetton to 
prosecute under section 121, but that anthority was intended te 
invest Inspector Purno Chander Biswas with the power of adduy 
charge under section 121 only. As te the commitment by Mr. 
Birley the question was did he commit legally or without authority. 
Counsel suggested Mr. Birley was entitled to add the charge wider 
section 121 just as much as Laspector Biswas was erititled to add 
bdo his complaint. Jf Mr. Birley was in Jaw so entitled to do 
that, then the commitment, so far as section 121 was concerned, 
stuad good, 


If the commitment under section 121 stood vood, then Mr. 
Beacheroft, the Scssions Judve. was entitled to go on without 
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the addition of any section at all.  Assumine, however, that 
Mr. Birley had no authority to act as he did, that broaght them 
fo section 532 of the Criminal Proeedure Code. Mr. Norton had 
gone very carefully through the petitions and be could not find any 
petition to show that the question of jurisdiction was raised before 
Mr. Birley during the enquiry before lim. The only shadow of 
justification as to the question of jurisdiction having been raised 
wis that the petition was very vague and merely alleged that the 
Magistrate had taken comuisance of this case before sanction was 
eiven, As a matter of fact the question of jurisdictiou was not 
raised tn the Magistrate's Court.  Henee nnider section 352 of the 
Cr. P. Code the Sessions dudee hid power to alter or add any 
charge at any time before Judgment was pronounced. The section 
which dealt with thet was section 227 of Act Woof  Lsoe. 
Hveu under the old seetion 227 of the Act of USs2 it was held that 
the word “alter” ineluded the word “add.” Before a charee 
could be altered or added the provisions of seetion 230 had 
to be complied with. Section 230 contemplated preeisely the 
condition of affairs which existed when this ease came up before 
Mr. Beacheroft. As a matter of fact, the Crown produced the 
sinetion before the cause went on. Section 250 eapressly met a case 
mm which no previons sanction had been sud, He submitted that 
sunetion lnul bean etven for the charee under section L2ZLA. All 
the evidence as to the amms ete. Lad been tendered and was 
relevant. 

Chief Justice, | anderstand your argument to be that when 
the Government gave its sanction on the V7th May for a prose 
ention noder section 120A and cucher seetions, it had before it all the 
facts on which a pruscention wider seetion TZLA was siactioned 

Mr, Nerton: Phat ts so. 

Chief Justice. Are von instructed Ly the Government to tell ns 
that the Government intenied a prosecution under scetion L21 ¢ 

Mr. Norton: | have no instructions. Oddly enough T have 
never had any such mistructions. 

My. Das said that section 250 or 227 or 582 Lad uo application 
atall, The first question was-—was there an authority to prefer a 
complaint under sce. 121. The seeond | vestion was -had rach a 
complaint been lodged. The next question was—aurdnng no such 
complaint had been lodged vr no such authority given whether 
having regard to the camiatment ander Section 121, the Sessions 
Judge accepted it wider Section 583. The last question was--af the 
Sessions Judge did uot aceept it under Section 032, did he add the 
charge under Section 230?) Mr. Das submitted that none of these 
arguments did apply here, becanse there was no authority and no 
complaint, Counsel further submitted that Sections 632 and 230 
did not apply here. He cited 25 Punjab Record No 16 page Js. 
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The Chief Justice: We think under the circumstances it ts 
hetter for us not at this stage to decide apon those points having 
reeard to all that is involved inthis case. We have had the ad- 
vantuge of hearing the arguments of both sides and we shall be able 
to dispose of the points at the right time. J think you (Mr. Das) 
helter proceed with your argument, 

Mr. Das asked their Lordslips to devide the points, before the 
tinal decision of the case, because in the event ef their Lordships’ 
deciding one way or other, Mr. Das would probably withdraw 
some of the objections he had raised. 

The Chief Justice: T have ne donbt that as the ease goes on 
Mr. Norton will have an opportunity to consider what hts posttion 
ix. Amone other things, Mr. Norton is going to aseertam not 
What Government intended but what thei instructions are as to 
Intention. 

My. Norton: | willask them what they tntended., 

The Chief Justice : Nov useertain what their metructions are to 
you. We could not take what they mtended, 

Mr. Norton: Ttas the samething im another tov, 

The Chief Justice: Oh, ue. 

The only thing we wanted to know is what are your imistinetions 
from Government as to how far you should argue ther totention 
ut that date, the 17th May. My reason for ashing that is that you 
said you had not received mstructions from the Government, and 
[ thonelit ita matter of such considerable moment to the Govern- 
ment that they are entitled to direet vou oue way ov the other, 

Mr. Norton preferred to have thei Lordships’ directiou mn writ- 
ne: What he proposed to pot to the Govermment was this :-- Fam 
desived to obtain information regarding Govermuent mmestructions 
ns to how far we should arene that the anthovity of the L7th 
May was intended to cover the charge under sec. 127. 

The Chief Justice: Yes, that will do. 

" Mr. Das then said that he would deal with the evidence 
lirst. First he would deal with the evidence generally thea he 
would take up the evidence regarding each one of the appell 
ants. We had already indicated that the evidence in this case 
resolved into three classes, viz. (1) the confession, (2) the . haduwing 
witnesses, (3) docunieuts meluding the searches. 

Dealing with confessions counsel sahinitted thivt five eoufessiois 
were recorded on the 4th May, two on the TUWth and one on 
the 16th. These coufessions were put in by the proseention as con- 
fessions under section 164. That section was in the chapter of 
Police tivestigation and on the 4th May Myr. Birley having taken 
cogmisance uf the case that chapter did no longer apply. 
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Mr. Das cited a case showing that when the accused were 
produced, that fact made unt the cognizance of the case. He cited 
whother case in 25, Calcutta, fe, the case of Kmpress ro. Auanto 
Ram. Counsel submitted that the cases cited proved that whenever 
accused were produced, that fact amounted to taking cognizance 
of the case. The facts of the cases cited, connsel urved, applied @X- 
actly to the faets of the present case. He cited a case from 
5 Allahabad, page 203, Tn this case the confessions were tendered 
before the Gua sions Judge, as evidence, who refused to arcept 
the tender. Mr. Pas cited a case from 3 Caleutla W eckly eee 
he, the ease of Lal Sekh, who murdered dis master Kunjo and we 
tried by the Sessions Jndge of Burdwan. In the eases cited, nes 
was some complention, But in the present cise, there was no such 
complication at all There was a distineé declaration and over and 
wbove that, an order from the Magistrate to try the case. 


The Chicf Justice asking Mr. Norton as to what the Crown had 
to say with regard to the afatemeut, Mr. Norton submitted that 
there was nothing im the Criminal Procedure Code to prevent 
the accused from making their statement any dime they chose. Mr. 
Norton further said that the Criminal Procedure Code could not 
overrnile the Evidence Act. Apart from section 164 the confessions 
were admissible on facts and that they lad been proved. 


C. ode: Me. Das rt ois for you to show that they could not be 
proved and had not been proved. 

My. Das: To owas then not present in Conrt, but my friend 
Mr. Chakravarty wie there. 


Mr. Chakvavarti at this pout said. -f put questions, to Mr. 
Birley sugeestiug that he lad no jurisdiction as he bad taken 
eoenizgnee of the ease beforeliuud. ‘This pomt was ratsed in every 
forte before the Sessions doadve. 


Mr. Das next subnoitted that the Magistrate did) wrone te 
pnt questions to the eonfessing prisoners, For it wis not the 
Mteution of the legsiutire which would show the Mavistrate’s ac- 
giuuntinee with the facets of the ease at the ontset. the Magistrate 
shonld pnt questious so that the conditious nuposed by the lewisla- 
tare were satisticd and after that the duty of the Alavistrate was to 
ask the prisoner to vo on with Tus confession or statement. 


Connsel submitted that when Barindra said he, Bibhutt and 
UUaskar had gone to Chandarnagore for the purpose of the out- 
rage, the Magistrate asked “What authority have you got to say 
that 2° Mr, Das observed that this was wrong on the part of the 
Magistrate. The Magistrate could say only : "Go on, say what 
you have got to say further.” 


Counsel emphasised the point that the confessions of the aceus- 
od other than Barin had been induced hy Barin. Whether the eon- 
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fessions were admissible or not, was a matter for their Lord- 
ships’ consideration. In his opinion, it was the duty of the Magis- 
trate who recorded the confessions to note specifically that the con- 
fessions had been induced by Barindra. 


Continning counsel observed that the object of collecting and 
training the band of young men was to touch them spiritnally 
to face danger and the object of ecotlecting arms was with the 
object of providing agaist a far-off revolution. The training and 
eolection had nothing to do with the overt acts. 

Before the proceedings had closed for the day, Myr. Norton snb. 
mitted to the Court that he was taformed by the Legal Remembran- 
eer that it was not the intention of the Goverumeut to inelude 
section 121 in the charge so far at the first bateh in the sane- 
tion granted on the 17th May was concerned. 

Mr. Das: There is then no longer any charge under see: 
tion 121 as revards the Ist batch. 

C. J.: No. Mr. Norton will consider the matter and will inform 
you to-morrow. 

The Court then rose for the day. 


FIFTH DAY’S PROCEEDINGS, 


Mr. Das, continuing his address, said that when the court 
rose on Thursday he was dealing with the confession of Barindra 
Kumar Ghose. There was one point of view from which he desired 
their Lordships should consider this question of the adnussibility 
of the confession. Apart allogether from the gnestion as te 
whether it could be adinissible ander any other section of the Evi- 
dence Act his submission was that ther Lordships would remem- 
her that at the time when these confessions were recorded the 
Magistrate was in seismn of the case and that he began the enquiry 
as it were by taking these statements from the accused persons. 
He submitted—and it was a question of vrave importance -that if 
the legislature intended to bring in this kind of coufession under 
any other section of the videnee Act then that proposed to give 
the vo-by to the other salutary provisions whieh the legislature 
had enacted, namely, that one could not begin an enquiry by taking 
the statements of accused persous. Here was a case in whieh the 
Magistrate was—by whatever means did not matter-—in possession 
of the facts so far as the case for the prosecution was concerned, 
and he opened the enquiry by taking statements from the accused 
persons and—as Counsel would show—a good portion of that was 
by means of cross-examinations. That was precisely what the 
Legislature said could not be done. Section 193 of the old Act of 
1872 which enabled a Magistrate to take the statements of accused 
persons was yery wide, Because that section was abused, very 
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frequently if was altered in the Code of 1882 and the altered section 
was introduced into the Code of 1898. In case after case the High 
Court not only here but in different provinces condemned that pro- 
cedure, and in view of that the Legislature altered the section to 
the present section 342 of the Code. 


Chief Justice :—-You cannot go the length of saying that after 
an enquiry has commenced it is impossible for an accused to 
confess 7 


Mr. Das :—That is my submission. 


The effect of Barindra’s confession comes to this that up to 
1904 he was engaged as a political missionary as he says. At the 
time of the Swadeshi movement he thought of starting a regular 
institntion to teach boys. 


Carnduff, J: That would be in 1905. 


Mr. Das: Yes. Then he started the “ Yugantar’”’ newspaper 
in 1906. He does not give the date in his confession. He carried 
on the “ Yugantar ” for a year and a half. That brings us to about 
the middle of 1907. That is the first date of the charge, from May, 
1907, to May 1908. Then he begins to collect boys. In connection 
with that he goes on to say he was always thinking of a far-off 
revolution aud that he was collecting arms in small quantities. 
But he does not refer to explosives, he says he had collected 11 
revolvers and 4 rifles and one gun, Then later on he refers to explo- 
sives and the use of explosives and to certain overt acts which are 
not in furtherance of the cause~f independence. Ancther point in 
connection with that is that he mduced others to make confes- 
sions who would rather not have made them and taken the conse- 
quences. Therefore if this confession stands by itself, apart 
from any other evidence, it can hardly ‘e argued that the overt 
acts were in pursuance of the cause of independence. He says so 
in clear terms at the end of the confession. 


Carnduff, J :—He says “we never believe that political mur- 
ders will bring independence.” 

Mr. Das :—Yes. Tf I succeed in satisfying your Lordships that 
the conspiracy which the prosecution ehivged is a& conspiracy to 
procure the independence of the country by waging war then the 
overt acts go out of the conspiracy in the sense that they are not 
indicative of the object of the conspiracy charged. 

Chief Justice:—You do not suggest they are not relevant 
evidence. 

Mr. Das :—On the charge I submit they are no longer relevant. 

Chief Justice.---Surely they would be relevant in this way as 


showing the purpose to which these particular persons knew these 
explosives would be applied. 
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Mr. Das:—Relevant in that sense only to negative the parti- 
eular object which { say is necessary as regards the charge of cons- 
piracy made by the prosecution. 

Chief Justice :—A person in possession of explosives may say 
“TJ have them in the ordinary course of trade.” The use to which 
explosives have been put, assuming theiz poxsession to be establish- 
ed, would certainly be relevant as showing they were not collected 
for trade but for a purpose which was not legitimate. 

Mr. Das :--Intthat way it may be; L submit, they are not rele- 
vant for the purpose of proving directly the particnlar charge of 
conspiracy. 

Chief Justice.—Are you not now considering what is relevant 
and what is conclusive ? Could tle Sessions Judge have said * 1 
rule out that evidence.” Mr. Norton wonld at once have got up 
and said “if you take it I need not prove that they were not col- 
lected for a legitimate purpose, well and good, otherwise I am 
bound to call this evidence as showing that these explosives were 
not actually used for a legitimate purpose.” 


Mr. Das :—The question as to whether the use was legitimate 
or not would depend upou the particalar charge the court was in- 
vestigating. 

Chief Justice :—Tf the proseention were entitled to assume that 
the collection of these explosives was not for a legitimate purpose 
then it would be necessary to admit that evidence. 

Mr. Das :—The whole question fam arguing is this, that so fir 
as these overt acts are concerned are they tudieative of the cons- 
piracy which is charged 

Chief Justice :-—The difficulty is in using the word “indicative” 
which depends upon the sense in which it is used. Everything 
which goes to establish the case for the prosecution is in one sense 
indicative. 

Mr. Das.—According to Barindra’s confession these were not 
the acts which were done by thein in pursuance of that object. 


Chief Justice :—You cannot read the expression “far-off reyo- 
lution” without reading the words which immediately follow “and 
wished to be ready.” 

Mr. Das :—There is a marked distinction between the oxpres- 
sion “far-off revolution” which he was thinking of or according tu 
me dreaming of, and the overt acts which were perpetrated. That 
is all 1 have to submit generally with regard to Barindra’s 
confession. 

Counsel then went on to say he would like to hear the argument 
for the prosecution fully on the point as to the admissibility of the 
confessions. 
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Mr. Norton remarked he wonld first like to hear what Mr. Das 
had to say on that point. He would not support its admissibility 
under section 342. His case was that this was not an enquiry. 
The enquiry had not begun. 

Chicf Justice :-—I take it your argument, broadly speaking, will 
be that if comes under section 164 ? 

Mr. Norton :—That is my general principle. I rely on section 
165 of the Evidence Act. 

M:. Das :-—[ do not see how that section applies for the purpose 
of reception of a confession as evidence in this case. It is 
altovether a far-fetched interpretation of this section. Besides the 
word “Judge” hus been defined in section 19 of the Penal Code. 
According to clause (4) of that section Mr. Birley was not a Judye 
and so heeonld not record « coufession under section 165 of the 
Kvidence Act, Jiven if Mr. Birley did record the confession no 
convietion conld be based on it. 


The Chief dastice That is in another Act. Apparently in a 
ease reported in 8 Allahabad it was decided that a Magistrate 
eomes within this section. 

My, Das.-—-It may include a Magistrate, but apart from the 
question whether Mr. Birley was a Judge or vot no conviction 
could be based under section 165, 

The Chief Justice :—Section 3 of Evidence Act detines “Court.” 
Does if nol support your argument 


Mr, Das :—It draws a distinction between a “Judge” and a 
“Mavistrate.” According to that it could be argued that *a Judge” 
ispotba “Mavistrate™. Jam much obliged to your Lordship. So 
far as the confessions of the accused persons are concerned there 
were provisions for it in the Criminu Procedure Code and the pro- 
visions of the Criminal Precedure Code are generally controlling 
the sections of the Evidence Act. 


Mr. Das then went on to deal with the confession of Ullaskar 
Dutt and said whatever might be said of the other confessions there 
was no doubt that the whole of this confession, fiom the beginning 
to the end was cross-cxamination. If the Evidence Act allowed 
this coufession tu be admitted there would be no difference between 
the administration of justice, as sanctioned by the courts in Eng- 
land, and the administration of justice i France, because the con- 
fession begins with cross-examination. The confession was not 
what GHaskar wanted to say but what Mr. Birley wanted to know. 
Mr. Birley had full possession of facts and he wauted to get out 
facts by cross-examination. Lf those kind of things were allowed 
14 would be a most dangerous weapon in the hands of the Magis- 
trates. Waving regard to the manner in which the whole confession 
was clicited Counsel subinitted that it ought not have been allowed, 


22() ALLPORE BOMB CASK TRIAL. 


Counsel then read the confessions of Indu Bhusan Roy, 
Upendra Nath Banerji, Sudhir Kumar Sircar, and Risikesh Kanji- 
lal and said that objectionable questions were put and answers 
were elicited by improper means and therefore those confessions 
had no value. 

Mr. Das went on reading the confessions. He read the confes- 
sion of accused Krislinajihan Sanyal. 

Mr. Das next read the confession made by Bibhuti Bhusan 


Sirear. 

Continuing Mr. Das submitted that taken as a whole the con- 
fessions did not substantiate the charge of conspiracy. With regard 
to the overt acts they stood dissociated from the conspiracy. All 
that the prosecution got from these confessions was that there was 
an lustitution at Mauicktola where religious instructions were 
given and also lessons in polities were given and that bombs anc 
explostves were prepared and nsed in a way which they believed 
would not further the canse of independence. 

Mr. Jas next proreeded to deal with the evidence afforded by 
the watch witnesses or rather the shadowing witnesses as*they were 
referred to. There were ten witnesses, namely, Inspector Purno 
Chunder Biswas, [nspector Sashi Bhusan Dey, Sub-Inspector 
Satish Cander Banerjee, Sub-luspeetor Chandi Churn Mukerjec, 
Sub-Inspector Suresh Chvader Ghose, Inspector Noren Mullick, 
Siba Kali Das, a spy, Head Constable Balai Ganguli, Sarat Das, 
a spy, head constable Sarat Palit. They did not produce thie 
documents which they had submitted framday today. It was im- 
portant to examine them one after another and not ina manner 
which gave them an opportunity of studying what the previous 
witnesses had said. His third objection was they professed tu give 
dates and places and said they saw particular accused at particular 
places from memory which was certainly objectionable. The whole 
of the evidence if tested according to what Purno Biswas had said 
wonld appear not to be true. 


Mr. Das then began reading the evidence of shadowing witness- 
es. He first read the long evidence given by Inspector Purno 
Chunder Biswas and commented on the marvellous memory of the 
witness who gave those details without refreshing his memory 
from the diaries or any other documents which were not produced 
in court. 


The court at this stage rose for the day. 


SIXTH DAY’S PROCEEDINGS. 


On their Lordships taking their seats, Mr. Norton said : Since 
your Lordships asked me that question in regard to section 
121 I have had a consultation with the Government and my 
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instructions are to leave the matter to your Lordships. They desire 
me not to withdraw the charge under section 121 for two reasons 
among others. First, 16 involves a charge against Indra Nath 
Nundy who is one of the second batch and against whom no 
such defects can be argued as those regarding the charge against the 
first batch. Second, the Government are anxious that there should 
bea decision on the various questions of law which they consider 
extremely important, both for present aud future guidinee. 

The Chief Justice: I suppose they don’t instruct you to argue. 

Mr. Norton (interrupting): It was not their intention on 
the 17th May to inelude section 121 in the sanction becanse 
they bad not all the materials before them to cnable them to come 
to a definite pronouncement with regard to section 121. 14 was 
only by the time that the case got into Mr. Beachcroft’s hands that 
they were fully appraised on that point. 

The Chicf Justice : U take it this way, that the Goverument do 
not desire you to withdraw the charge ander section 121, but that 
it was not their intention to sanction a complaint under section 
121 on the 17th May. 

Mr. Norton: Yes. 

Mr. Das, who then continued his address, disenssed the 
evidence of the watch-witnesses. He quoted some passages from 
their evidence and propored to prove that all that evidence was 
false. 

Counsel suggested that as the accused persous in the Alipore 
Sessions ased to come into court and to be conducted to the 
dock the police witnesses who sat by the platfrom on which 
the Judge sat, had the opportunity of seeing the persous as 
they were brought inte the eonrl-room. 

Counsel then disenssed the evidence of Chandi Charan Mukherji. 
Counsel said that witness gave a namber of details about Shishir 
who was at the time away at Bombay. 

4 


nd: At that period ? 

Counsel : Froin long before the 20th Apvil. Linink from 11th 
to 80th April. 

Mr. Das then discussed the evidence of Suresh Chandra Ghose. 

Mr. Das dealt with a letter written to Abinash Chandra Bhatta- 
charjya hy Birendra Chandra Sen, dated the 10th Baishak, ¢. e., the 
24th April, 1908 The next document. which counsel dealt 
with was a letter from Kalipado to Bireudra Nath Sen. 


The letter was dated the 1th April, 1908. The letter was 
addressed at Baniachang, Sylhet. It enquired about the progress 
of a National School project, and that a. book named Ashapradip, 
1, e, candle of hope, would be sent. This letter and another 
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letter filed showed clearly that Birendra Chandra Sen was away 
from home and he was arrested at Sylhet on the loth of May. 


Counsel then went on to deal with Shishir and Hemendra 
Ghose, who were in Bombay. Shishir received a moncy-order 
in Bombay. It was from Charuchandra Roy Chaudhuri at +4, 
Jabji building, Bombay, dated the 23rd of May. The post mark 
on ib was of Bombay. dated the 25th April. The money-order 
was sent from Caleutts and the mouey was paid to Shishir on the 
efth of April, There was also oral ‘evidenee on the record that 
SInushir was away at Bombay at that time. This evidence wits 
given by Satyendra Nath Chose. This man was brother of 
Birendra Nath Ghose who was aequilted. Tie is a cousin of 
Shishir Kumar Chose. 

Counsel observed that this witness eave his evidence, as the 
Sessions dudze remarked in aw reckless mauner. He did not say 
that the evidence was false. Cornnsel observed that the evidence 
of watch witnesses could not be accepted and le asked their Lord- 
ships to reject it. 

Mr. Das was gome to deal with the evideuee of Safat Chandra 
Das, spy, when the C lief Justice asked .--What is your purpose 
1n dealine with this miun’s evidence 7 


Mr. Das reading the evidence of Sarat Das showed that he 
had heen involyed ina forgery ease. 


Counsel then went on to say that the first letter was dated 
the With April and was from Shirish Kumar Ghose to Desh- 
panday. The next document was a money order dated the 25rd 
April, Calcutta, from Chara Chander Roy Chowdhury, which wis 
received Dy Shisir Kumar Ghose in Bombay on the 2dth April. 
There was also oral evidenee on the record as to bis being aw: Woda 
Bombay. Vhat their Lordships would find in the evidence of 
Satyeudra Nath Ghose. 


Counsel next read the portions of the judgement whieh dealt 
with these three witnesses and said the Sessious Judee stated that 
one of them gave evidence in a reckless manner, while the 
evidence of the other two was not reliable as regards the identifira- 
tion, Under these circumstunces havine regard to the fact that 
these witnesses spoke from recollection and gave detuls from 
recollection and having regard also to their eross-examination, Mr. 
Das submitted that the statements of these witness: s ought not 
to be accepted. 


Mr. Das next read the evidence of Norendro Nath Mullick and 
said the character of this witness was such that no reliance could be 
placed on his evidence Counsel submitted that the whole of 
this witness’s evidence was incredible. Narendra Nath Mallick 
said he made reports to Inspector Purno Chander Biswas with 
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regard to each of his watches bat Purno Chunder Biswas did 
not support him. 

The Chief Justice: Does he say he got the names from 
the infurmer ? 


Mr. Das: T believe so. He did not say it but 1 believe there is 
evidence on the record here to show that these names were 
mentioned by the informer. lam sorry | have made a mistake. 
The mames were given to the informers by Inspector Purno 
Chandra Biswas who did not know the persuns and the informers 
pointed out particular persous as Biren, Soilendyro and so on, 


Counsel showed that the basis of the acquittal of the garden 
accused was the fact that their preseuce in the varden was not 
inconsistent with their mnocence, 


Mr. Das observed that the whole of the evidence of Nurendra 
Nath Mullick was ineredible. 
At this stave, the conrt rose for the day. 


SEVENTILT DAY'S PROCEEDINGS, 


Mr. Das continuing lis speech sail that on Saturday he was 
dealine with the evidence of Narendra Nath Mullick and. their 
Lordships would remember that with reference to the eross-exami- 
nation of the carden wateb witnesses he mentioned three dates, 
nancly, th, 2 bth and Zoth. With regard to the tirst two days he 
stated that Sarat Chandra Paht as arth hin in Dooni Lal Seal’s 
earden, but Sarat Chandra Palit dit not support him. On the 25th, 
Narendra said, Chand? Charan was with lim, but the latter did 
not mention anything abont it. With res od to No. 4, Harrison 
Road counsel had pointed out to their Jordships that Narendra was 
not supported by anything. Mr. Das then went on to deal with the 
evidence as regards 25 Scott's Lane. Narendra said that on the 
Ith he followed Abinash from 23, Seotts Lane te the garden, 
but on the evidence of two witnesses owas clear that on the date 
Abimash was not in Caleatta, Dut went to Girdhi. Narendra 
further stated that on the Tsth he saw Auvobinds Ghose, but as a 
matter of fact ou that day Aurobindo was ac Mymeusingh, 


The Chief Justice: L understand that your argument is econ- 
fined to this witness’ statement as to whom he saw—Aurobindo or 
Abinash at 23, Scott's Lane ? 

Mr. Das: Yes, my lord. 

Counsel then drew the attention of their Lordships to the 
passage in the judgment where the Sessions Jndge said that Mr. 
Das did not sufficiently cross-examine the witness. 


The Chief Justice: I understand your point is this: The 
learned Judge has imputed to you that you have not carried out 
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your duty as counsel in the case. He has said that it is not 
sufficient in cross-examination to create «a doubt and that you 
should have removed the donbt. You ask us as to whether that 
criticism on your conduct is right. That is the whole thing ? 


Mr. Das: Yes. If that is so we ought to know that and we 
will try to do our duty accordingly. 


The Chief Justice said that those questions onght to have been 
put by those who called those witnesses. It was not Mr. Das’ 
business. 


Mr. Justice Carnduff thought that that portion of the Sessions 
Judge’s jadgment might mean that if Mr. Das had gone on he 
might have been able to throw out the doubts. 


Mr. Das: J take a different view of that. 


Carnduff, J: It is not for you to remove the doubt. Tt is 
obvious. I do not think that the Sessions Judge possibly 
meant to say that it is your duty to remove the doubt. We cannot 
imagine that. 

Mr. Das: It is difficult to imagine that. The observation 
which was made to me was stronger. However, this is rather a 
personal matter and I do not wish to take up more of your Lord- 
ships’ time. 

Continuing Mr. Das said that the evidence of Norendra Nath 
Mullick was open to doubt and Mr. Das took it that in a criminal 
case their Lordships could not accept that evidence, Counsel made 
that observation befure the Sessions Judge and the latter said 
“Why should I asstune that the man was not telling the truth ?” 
The Jearned Judge ought not to have forgotten that he was to 
assume the innocence of the accused persons till their offence was 
conclusively established and therefore it was the duty of the 
Sessions Judge to consider each piece of evidence with great deal 
of cireumspection so that if there was any doubt with regard 
to that that vught to have been rejected. 


Cuunsel then read the evidence of two more watch witnesses, 
namely Balai Ganguli and Sarat Palit. While on this subject 
Coansel read a portion from the judgment of the Sessions Judge 
where he says: “In connection with Abinash’s alcbi Girija was 
asked to look intu a copy of the Bengalee. He was given it and 
then Mr. Das asked him to refresh his memory and fix the date. 
He looked at the paper and fixed the date. He, however, said 
later that he could fix the date wholly apart from the paper and 
there was no necessity to look at the paper. I look upon this as 
un improper attempt on the part of Mr. Das to get on the records 
the contents of a document which he refused to put in and 
prejudicing the assessors on the spurious authority of a newspaper 
article.” Mr, Das then said that the Sessions Judge had imputed 
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professional impropriety to Mr. Das for not putting that paper in. 
Mr. Norton asked Mr. Das to put that in, but he refused as Mr. 
Norton insisted to have a right of reply on that. 


The Chief Justice: Do you contradict that Mr. Norton ? 
Mr, Norton: Ido not remember. Probably is is true. 


Mr. Das: How can I he guilty of any improprioty ? 
The Chief Justice : We do not think that you are guilty of any 


impropriety. 


Continuing Mr. Das said thatat the end of the evidence of Sarat 
Chandra Palit their Lordships would find that the evidence of this 
witness before the committing Magistrate was tendered hy the pro- 
seeution at the Sessions Court. Though the defence raised an ob- 
jection the evidence was admitted. Counsel submitted the evidence 
had been improperly admitted becanse Mr. Birley refused the cross- 
examination. In support of his contention Counsel cited a case 
reported in 21 Calcutta 642. 

The Chief Justice: He refused ? 

Mr. Das: Yes. 

Carnduff, J: He relied on a decision of this Court. 


Mr. Das: He relied on an unreported case of the Bombay 
Wiech Court which was placed before your Lordships in another 
ease and your Lordships accepted it, but this case was dissented 
from in a later case. 


Mr. Das then referred to a pr tition which the accused persons 
snbmitted before Myr. Birley stating their grievances, and which 
was rejected by him. 

‘ontinning Mr. Das said that the whole of the evidence, as 
rogards the watch witnesses, was an attempt afferwards to give in 
the shape of evidence what they come to know from the confessions 
and from the informer. About certain things and certain facts 
there were no doubt. After the Naraingarh train wrecking case 
apparently the police thought that the clue wonld be found in 
Calcutta. They further had it that the police got the information 
of the location of the secrat society in the garden in March. 
Another thing was clear that the occurrence was by the use of 
mine and in connection with that they were looking out for 
Barin and they found him for the first time in Calcutta on the 8th 
Apri]. Then on the 20th March instructions were given to shadow 
Hem Das. Then on the 20th April was the Mankundn incident. 
The police followed the accused to Mankundu knowing one man 
to be Barin and suspecting they were going for an unlawful pur- 
pose. But some how or other they lost sight of Barin. But the 
police knew at that time that Barin was living in the garden and 
they strongly suspected that they were going to do something in 
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connection with the secret society. On the 13th April the Police 
came to hear of the Chandernagore outrage. If the evidence was 
trne would they bave any doubt that it was Barin’s party who 
was responsible for all that? It was unusual to suppose that 
with so much information the Police did not take any step. 

The Chief Justice: Is it your segvestion that they had not 
got the knowledge ? 

Mr. Yas: My snggestion is that om their own evidence it 
appears that their evidence 1s not true. 

Continning Mr. Das said that on the 20th April they gut 
information that the Society would attempt on the life of Mr 
Kingsford but even then they did not take any step. [f those 
were facts applications would have been made before the Presi- 
dency Magistrate for a warrant but nothing was done. 


Continuing Mr, Das said on the -Hh of November the defence 
put ina petition asking for the production of police diavies. Mr. 
Denham objected to the production of such diavies as containing 
information prejudicial to public interest. The Sessions Jadve 
held that the accused were not cutitled to seo the diarfts. Conn- 
sel asked if the police were privileged to withhold snch documents. 
Younsel read sections 123, 124 and 125 of the Evidence Act which 
had bearing on such privilege and said there could he privilege as 
regards matters which ad not been disclosed in Court. He 
asked why the defence was not entitled to inspect the diaries as 
regards the doings of the search and watel) witnesses. Parno 
Chunder Biswas said that he got the dates by heart becanse it was 
an important enqniry. 

Chief Justice :---1t is not clear whether he got them to heart 
from the diaries. 


Mr. Das :~ It is su 


Counsel then read 4 passage from the judgment of the Sessions 
Judge referring to this and said the plea of privilege was a cloal. 
for not producing them in court. There was no question of privi- 
lege they could have easily covered the privileged portions and 
produced the rest of the diaries. It was unfair on the defence 
to make a reference to the diaries without producing them. 


Oounsel submitted that if they had heen going from one house 
to unother and to the garden how was it that they could not pro. 
duce any other witness except the police witnesses ? 


EIGHTH DAY'S PROCKEDINGS. 
Their Lordships having taken their seats Mv. Das said :—My 


lords, before 1 proceed to deal with the case I beg to bring to 
your Lordships’ notice the fact that one of the appellants before 
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vour Lordships died last night and that is Asoke Chandra Nandi. 
He was arrested at 134 Harrison Road and was tried in the 
High Conrt under the Arms Act for the fact that bomhs were 
found at 134. He was subsequently acquitted of that charge and 
uspite of that acquittal proceedings against him under section 
121 were continued before Mr. Birley. Further, inspite of the 
clear tinding of Me. Birley that the evidence did not establish 
ui connection between Asoke Chandra Nandi and the carden 

bail was refused throughout aud the learned Sessions Judge 
admitted him to bail after argument and eventually he convicted 
him solely on the statement of Narendva Nath Mullick. There- 
after we niade repeated applteations for bail on the ground 
that he was suffering from pthisis with which he was attacked 
while in jail Alb those applications were refused. We cventual- 
Ivo made an apphteation to His Honour the Lientenunt-Governor 
and His stonony admitted lim to bail. So far as this ease ts 
eonwerned his case goes out. Tf he had been alive, L am contident, 
Eowoull have been able to prove to yoar Lordships that not 
ooly he was not eulty but he was innocent of all the charges. 


Me. Das then evoatinuing his avgument said that he dealt with 
the evidence of search witnesses on Monday and now he desired 
to draw them Lordships’ attention to some of the sections of 
the Criminal Procedure Code with regard to the searches. 
Counsel took it that having regard to the search warrants which 
were prodnced before thet Lordships, bemg issned under seetion 
fo oof the Graninal Procedure Coce it implied that there must 
have heen a complamt before the Chief Presidency Magistrate 
ovo any District Maeistrate upon which those search warrants 
eould he issued. Counsel's submission as that either the state- 
not of Purna Chiunder Biswas was a ccuplatnt or it was not. If 
iW was iw complaint as defined in section + of the Cemunal Proce- 
dnre Code there was no donbt that the search warrants were legal 
Dot aif it was a complaint then all the arrests were eval 
because the police could not lodye a eotplaint ina court of law of 
ecomnizable cases and get reserved to themselves the might of 
arresting under section o+. Tt was for the court to determine on 
the result of the scareh or other enquire . which the court might 
think fit, the issue of the process or not. Lf on the other hand the 
stitement of Purna Chandra Biswas was not a complaint then the 
search warrants were illegal. Counsel then read section 94 to 108 
of the Criminal Procedure Code and in support of his contention 
cited 22 Bombay 949, 


In this connection Mr. Das drew their Lordships’ attention to 
the fact that the defence had not yet gut the petition-- the state- 
ment of Parna Chundra Biswas faken on oath by Mr. Thoruhil). 
The Chief Presidency Magistrate was directed by the High Court 
to supply that. 
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The Chief Justice: Have you seen this—the reply of the Chief 
Presidency Magistrate ? 

Mr. Das: Yes. From that it is not clear whether written 
petition was filed or not. The Chief Presidency Magistrate does 
not answer that question. Your Lordships asked for a written 
petition filed either by the complainant or by the Commissioner of 
Police, Purna Chandra having sworn that thero was a written 
petition filed by the Commissioner of Police. How is it that we 
come to find that some of the documents are with the Commis- 
sioner of Police. They ought tu be in the file of the case. 


The Chief Justice : Do you ask us to do anything further ? 


Mr. Das: We find from the evidence that there was a written 
petition put in. I want a definite settlement as to whether such a 
written statement was put in or not. Your Lordships sent for it 
and I submit that the answer ought to have covered that. 


Mr. Das next went on to read the statement on oath of 
Purna Chandra Biswas of which Mr. Norton had given the defence 
a copy. This statement was made on the Ist May @efore Mr. 
Thornhill. The question was whether this was a complaint or 
not? The allecation in that statement was that Aurobindo hail 
organised a gany and that bombs and iustruments or other articles 
in connection with the bombs might be found at different places. 
If their Lordships took it that the information was lodged before 
the Chief Presidency Magistrate with a view that he should tah 
action upon that then it was a complaint nuder the Criminal 
Procedure Code. Upon the presentation of this complaint, if the 
Presidency Mavistrate pleased he could issue a search warrant. 
But the question was whether he could issne search warrant for 
the correspondence or other things, which were not instrament aud 
articles connected with the manufacture of bombs and deadly 
weapous so mentioned in the complaint? 1f it was a complaint, 
he would be entitled to issne search warrants. If it was a com- 
plaint at the same time he took the cognizauee of the case upon 
that complaint, and if that was so, the police officers would not be 
entitled to arrest under suction 54; and befure that complaint was 
put in, Counsel tovk it under Section 196, search warrant was 
issued and the search began to be held. Thus their Lordships 
would consider whether there was any attempt to comply with the 
provisions of section 103 of the Criminal Procedure Code. Counsel 
submitted that every principle inunciated there was violated. They 
did not have neighbours, except in one or two cases, as search 
witnesses. They did not have respectable search witnesses and iu 
one case they did not even however have two searcl) witnesses 
which was the minimum unmber in that section. Counsel also 
submitted that they did not even got the search list signed by the 
witnesses at the place where the search was held. There wax 
one further point and that was not one of these search witnesses 
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(of course with the exception of one or two unimportant searches) 
was called in the case. 

Chief Justice: Even if it be that the searches were irregular, 
what then 7 

Mr. Das: My submission is this. Lf your Lordships find that 
there was no attempt at all to comply with the statute then the 
whole thing is illegal. If on the other hand yeur lordships find 
that they tried to conform tu the statute but some mistakes were 
done, then they would be irregularities. 

The Chief Justice: If they were legalities, what would Le 
the effect ? 

Mr. Was: T snbmit they oneght not to be allowed to give 
evidence. 

The Chief Justice: Can you contend that though certain 
artieles were in fact fonnd, on account of the irregularity of the 
proceedings, the proceedings are nullitiedy I merely put this 
by way of sugeestion. 

Mr. Das: The police got these documents by reason of excep- 
tional powers viven to them under which they can go into any 
body's house and find ont anything they choose, Tad it not been 
for this they would not have been able to enter the house. Beeause 
these proceedings are ont of the way the legislature says you can 
doit bué we insist upon this being done or that being done. If 
your Juordships find that there wes a deliberate disobedience of the 
injanction will your Lordships aLow it F 

The Chicf Justice: The evidence preenred por ue fas must be 
regarded with suspicion, but if the evide ce is there cau you say 
that it is iaadmissible P| Your pomtas thr 4 it is madmis-ible. 


Mr. Das: Yes. The legislature lays duwn the eouditions upon 
which the evidence should be given and if tt is disregarded then it 
1s the intention of the legislature that such evidence should not be 
viven. My submission is that under the cirenmstances they ought 
to be scrutimsed with great care far more thaw ta a case where 
those conditions had not been specitied. 


Mr. Das then weut on to deal with the evidenee of searches and 
said that with regard to search list hiy submission was that 
that list was not prepared in the garden. As regards the detailed 
list his submission would be that it was aftercreation. 


Mr. Das then read that portion of the judgement of th: Sessions 
Judge where he deals with the exhibits and said that everything 
which went against the police had been explained away, that some 
of the important points raised by the defence had not been dealt 
with at all and that counsel for the defeiwe had been attacked with 
dishonesty. In considering the whole matter their Lordships 
would lind that the police began by not adhering to the provisions 
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of the law. Then there were inany pvints of suspicions. Lastly 
they closed the evidence without calling a single search witness. 
Referring to the writing of the exhibits on plain papers, Counsel 
submitted that the case for the prosecution was that they ran 
short of papers. But Counsel snbmitted that that was not so. 
lf the printed forms were used it wonld have shown their position 
much more clearly. They could uo4 afford to fill in the time 
and therefore tv obviate the dificulty tiey used plain papers. 

Mr. Das then went on to deal with the three subsequent searches 
made at the garden after which he dealt with the search made 
at 15, Gopi Mohan Dutt’s Lane on the 2nd May. here was only 
one search witness in conuection with this seareh and he was a 
resident of 15, Dacre’s Lane. This wituess was not called. While 
on this subject counsel would draw their Lordships’ attention 
to item No. 10. 1t was a book entitled “ Progress of the literature 
in the nineteenth century.” The prosecution said that tiside that 
hook was a shp of paper on whieh the name of Kani was written, 
The book itself was signed and initialled but the slip of paper 
was not. The attention of the coumitting Magistrate was not 
drawn to the slip of paper when the book was tendered. Tt was 
at the Sessions Court when the prosecution drew the attention 
of the defence to it. 


Connsel there read the evidence of My, Madden and Mr. 
Finney on that point. Hs said that there was a second search 
vf 15, Gopee Mohan Duti’s Lane. Four thines were found at the 
search. Before this search they had searched Seal’s lodge on the 
28th May. From the 2ud May the day on which Kanai Lall Dutt 
and Nirapada Roy were arrested and up to the 7th June this 
house remained vacant, If was not locked up and after the 
search, one of the search witnusses took «@ lease of the house. The 
defence suggested that he was a police spy. 

The Court then rose for the day 


NINTH DAY'S PROCKEDINGS. 


Mr. Das said the main point be made on the plans was that 
on the 6th different places were shown in the hallat the garden and 
it was not explained how certain things found on the 7th and Sth 
were not noticed on the 6th when the diferent places mside the hall 
were shown to the plan-maker. Counsel did make an observation with 
recard to the nombers, but be row found that Inspector Frizoni in 
his evidence said: “On the 6th I think I took some blank form of 
search lists. I do not think I took a copy of the search list on the 
2nd, ‘The plan-maker was there that day. L pointed ont the 
places where several things were found. [ yave him the informa- 
tion from memory.” Hence no argument could be based on those 
numbers cither way. 
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Mr. Das then said: There is one matter with regard to which 
I should like to make my application now before your Lordships. 
When L pointed ont I was not allowed to cross-examine after the 
charges were altered and your Lordships observed that if 1 thought 
| could remedy the matter by any application to your Lordships 
your Lordships would hear me on that point. Since then T have 
considered the matter very fully. ] am now impressed with the 
feeling that this trial has gone on for w lone time here and F feel 
I would like to put a few questions to Mr. Birley if your Lordships 
would allow me. 


Chic! Justiee.---Are the questions you wish te pat fa him 
questions which arise out of this altered charge 2 


Mr. Das: --] will put my case on the question of the altered 
charge in this way: section Z31 says “shall be” 1 does not leave 
the digeretion to the Judge. As a maiter of fact L would have been 
entitled to cross-examine every witness after the addition. 1 did 
not desire to make that application for one moment after all that 
had happened in this ease. 


Chief Justice :—You tel] as vour wish to ask such questions as 
you woud be entitled to ask under section 251, You tell us that 
m your responsibility as counsel giving full consideration to this 
matter * 


Mr. Das: Yes. My questions will be on the confessious. 


The Chief Justice asked May Norton what he had got to say on 
the subiect of this application, 


Mr. Norton :—I am extremely loth to interfere with the privi- 
leve or might of counsel and bischent. Dut Lsubmit that under see- 
tion 201 the only possible meht whieh can be claimed or exercised 
is the right to ask questions with tecurd fo the added charve. 
There is abselutely no differeree betwee the old charge and the 
udded charge. The only difference is that whereas under the old 
charge the offences of waging war, abetment and conspiracy are 
mixed up in one section im the added charge they are put under 
three sections. The language i identically the same and it is 
4 mere re-arrangement into three sections of what was previously 
comprised in ane, The right claimed can only amse where there 
has heen an alteration or addition to the charges, 


In support of his contention Mr. Norton referred their Lordships 
to Prinsep’s Criminal Procedure Code und read Sir Henry Prinsep’s 
note to sections 2el. 


— Mr. Norton continuing said.—Your Lordship, Mr, Justice 
Carnduff, has put the matter exactly. Lf your lordships compare 
the new charge with the old charge your lordships will find that 
there is absolutely no difference. 
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Chief Justice :—Supposing we come to the conclusion that there 
has been an alteration or addition. 

Mr. Norton :—-Then L consider he has a right. 

Chief Justice.—J naderstand, Mr. Das, this alteration and 
addition particularly concern you so far as they refer to the charge 
under section 121 ¥ 

Mr. Das: Yes, and also to the charge under section 121 A, 
with reference to the alternative portion of it. The Sessions Judge 
himself in his order says ;-~"Mr. Das did not know this hefore, but 
knows it now.” 

Chief Justice: The alternative charge does not make much 
difference. 

Mr. Das: Jt may affect one in this way. Jf they are not in 
the alternative 1 may rest satisfied by submitting before your Lord- 
ships that these charges cannot be framed together. 

The Chicf Justice: You did not conduct your case before the 
Yourt of Sessions on that hypothesis ? 

Mr. Dax: JT can not say I did. 

The Chief Justice: So that really it seems to bea matter of 
suggestion. [tis only with regard to the charge under section 121 
that this diffienlty arises. 

Mr. Das: T cannot ssy Purged it in that way. 

The Chief Justice: The hetter plan wonld be this. Instead of 
asking Mr. Norton to break in now in your argument with a view 
to see whether or not there lias been an alteration, we had better 
wait till we hear Mr. Norton's argument on that point in the 
ordinary course and then if we think necessary we can give the 
necessary direction. 

Mr. Dass: As your Lordships please. 

There is another preliminary point before L go on with regard 
to the house searches at No. 15, Gopi Mohun Dutt’ Lane, The 
point is this. With rogard to the observation which fell from 
your Lordship Mr. Justice Carnduff about the blank space in the 
certified copy, I find im two other places are such spaces. One 
is at item 31 and the other at item 87. 

Mr. Das then went on to say that when the Court rose on 
Tuesday he was dealing with the house search at No. 15, Gopi 
Mohan Dutt’s Lane. That wason the 7th June at atime when the 
enquiry was going on at Al:pore. This was done without any 
order from Court. 

Counsel uext read and commented on the evidence of the 
witnesses tu this search, and remarked that their evidence could not 
be believed, one of them being undoubtedly in the service of the 
police, 
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Mr. Das next referred to the search at No. 48, Grey Street, the 
house in which Arobinda Ghose, Sailendra and Abinash were 
arrested. 


After enumerating the articles found in that house Mr. Das 
alluded to tho several points he wished to raise with reference to 
this search. First there was no satisfactory evidence as to when 
the documents found were kept before they were found. This was 
especially so with reference to one document---the “sweets” letter— 
which according to the prosecution ease was not seen by any of the 
officials till the Llth. Second, the circumstances disclosed in cross- 
examination showed that some of the documents must have been 
signed by the search witnesses at places other than No. 48, Grey 
Street. The prosecution evidence was that whatever was done by 
the scareh witnesses was done at 48, (rrey Street. The defence was 
that in the same way that the articles said to have been found in 
the garden were taken away to Park Street and signed by the 
search witnesses there, so also the things said tu have been found 
at No. 48, Grey Street were taken away to Park Street and all that 
was done by the seareh witness was done there. The third point 
was that the circumstances tended to show that the search 
witnesses were police spies. Further, the prosecution evidence was 
that all these bundles of letters were made up and kept separate. 
The circumstances showed that these bundles conld not have been 
made daily throughout. He would show by mathematical calcula- 
tion that the case which the prosecution tried to make out had not 
been substantiated. The search witnesses were not even called. 


Continuing Mr. Das read the evidenee mi connection with the 
search at 46, Grey Street in which there was constant reference to 
the “sweets” letter. He argued that the evidence made it clear 
that all the papers auc documents seized were sent to the Park 
Strect thana in the same war as the garden exhibits weee sent to 
that place. This was especially the case with regard to the 
“sweets” letter bundle. Althongh the case the prosecution made 
allalong was that nobody saw the “sweets” letter till the 11th May, 
Tuspector Gupti wheu examined said he saw it in the house No. 48, 
Grey Street. Then this witness reflected and thought he had gone 
ton far and he waived lis first statement 'v saying that he first 
saw it at the Royd Street detective station where Mr. Denham and 
Mr. Creagan were sorting the documents on the 4th or 5th May. 


Mr. Das then went on to say, there was at least one document 
said to have been found at this search which, though it bore the 
signature of the search witnesses, also have a number which was 
not the number on the search list. That was exhibit 287-1 which 
bore the signature of Lahiri and the number 7a. Jt was clear from 
Mr. Creagan’s evidence thut the number must have been put on 
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afterwards. Mr. Creagan was surprised that it should bear 
a number which had no reference to the search. 


Counsel then passed on to deal with what had been referred to 
in this case as the integrity of the bundles, namely, the bundle of 
letters seized at the search. 


Continuing Mr. Das said that there was one more point about 
the search at 48, Grey Street and that was the case for the defence 
that Babu Bhupendra Nath Bose, the legal adviser of Aurobmdo 
Ghose wanted to be present at the search but was refused admission. 
The legal adviser heard that the search was yoiny so he went to 
the house and wanted to go in but was not allowed to enter. 
Mr. Creagan did not admit that to the fullest extent but he went 
very near to that. Counsel] then read Creagan’s evidence who said 
that he had seen Bhupen Babu and that information might have 
been brought to him if any one wanted to be present. All other 
witnesses said that Bhupen Babu was there but they did not admit 
that he asked for permission to be present at the search. Counsel 
submitted that upon that it was reasonably clear that Bhupen Babu 
wanted to be present but was not allowed admission. The fuct 
that he was not admitted was not admitted. 


Mr. Das continuing said that he was pointing out these different 
things to their Lordships but he did not know what would he the 
effect of them. If these sorts of thins were allowed, where would be 
the safety of the people The legislature said clearly that under 
the circumstances it would not be safe to rely on the testimony of 
the police and so they wanted that witnesses should he present at 
these searches, search lists should be drawn up, etc., so that 
afterwards there could not be any question as regards the search. 
These points were raised before the Sessions Judge. While on this 
subject Counsel would refer to another letter, which the defence 
said was a forgery for the purpose of implicating Arabinda. With 
regard to the credillity of those witnesses Counsel would cite une 
instance before their Lordships. In one of those Jnugantar cases, 
Inspectors Gupta and Lahiri manufactured a news boy for the 
ee of giving evidence and for the purpose of implicating 

inash. 


With regard to the search at 134, Harrison Road, there was no 
particular point that he desired to make except this that the 
witnesses were not called. Three persons were arrested there. 
Two of them were acquitted and the last Asoka died the other day. 


Counsel would next deal with the search at 30-2, Harrison 
Road. This place was described as helonging to Monmotho Nath 
Banerjea, who was not arrested at all. The search list made there 
was a very instructive one. Their Lordships would find that one 
of the letters found there arrived by post that very day. The 
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prosecution said that it was found on the file of letters. The post 
mark on the letter showed that it was delivered at 8 a. mM. on the 
9nd. The case for the prosecution was that the police went to the 
house early in the morning, found the dvor closed and waited 
til] 11 a. wm. when the door was opened. The search was next held 
and the letter was found. 


The next search was at 4, Raja’s Lane, The search was held on 
the 16th May without any order of the Court, at a time when the 
enquiry had already commonced. The search witnesses were not 
ealled. The ease for the prosecution was that one Taranath Roy 
Chowdhary, who was one of the conspirators, used to live in that 
honse and therefore all the things found in that room were evidence 
in this case. Counsel subnntted that there was nothing on the 
record to show that Taranath was a conspirator and therefore the 
things found there could not be used in evidence against any of the 
acensed. Those things, Mr. Das further submitted, were not found 
in the room of Taranath but within an open almirah in another 
room, which used to be occupied by another person. The man 
in Whose room these things were found said that they belonged not 
to him but to Taranath. 


Mr. Das: The letters fonnd there cannot be used as evidence 
naainst anvone. If they were found in the possession of the accused 
persons, they might have been used on a different footing. They 
were found in a house, whose proprietor himself was arrested, and 
on the evidence of the proprietor, the question was whether those 
things belonged to him or to Taranath. Secondly, there is no 
evidence onthe record to show that Taranath was a member of 
(his conspiracy, Kven if it were «fact that Taranath received a 
particular letter, it is uot evidence against others. Taranath may 
have received a hundred letters from other persons, but those can- 
not be used as evidence against the accused persons. Amongst 
those letters, your Lordship will find letters which are between 
strangers and have nothing to do with Taranath. Those letters, 
T submit, would not give evidence against anybody. My submission 
is that the documents in this case may not be used as evidence as 
thoy were not found in the possession of the accused persons. 


The Chief Justice: You say that there is no evidence at all 
against Taranath ? 

Mr. Dass: Yes. The only evidence against him is that he was 
the manager of the “dnganiar” at one time. These letters have 
not heen used as evidence in any other way, that is to say to prove 
the hand-writing or anything. These letters affect Mr. Chuckra- 


hutti’s client more than anybody else and he will deal with it 
more fully, 


_Mr. Das next dealt with the search at 55-3 Grey Street and 
suid that, as this was not a vory important search, he would not 
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trouble their Lordships with it, nor would he trouble their Lord- 
ships about the search at 37 College Street, which was made on 
the 23rd June. There was another search at 10-1 Rani Sankari’s 
Lane on the Ist and 2nd July. In this search, the prosecution 
found a note-book containing formula for the preparation of bombs. 
Bejoy Chandra Bhattacharjee, who was arrested there, had been 
acquitted. Counsel did not know whether Mr. Norton was going 
to make use of this note-book. 


Carnduff J: Has it been proved in whose hand-writing that 
note is ? 


Mr. Das: No, On the Ist July they got the note-book. Bejoy 
was there then bat he was not arrested. Inspector Lyon swears 
that he saw the formula on the first day. He was coutradicted by 
other wituesses. The note-book contained the name of Chandra 
Kanto Chackerbutty, who had nothing to do with the note. 


Continuing Mr. Das said that the next search was made at 2, 
Machuabazar Street, on the 16 July, 1908, but it was nota very 
important search. Then they had the mofnssil searches. There 
was a search in the house of Satyendra Nath Bose at Midnapore, but 
Counsel would not deal with that. The next search was at Chatra 
in Serampore and that hada reference to Rishi Kesh Kangilal. 
The search was made on the 10th May. In this connection, Counsel 
drew their Lordship’s attention that not only Rishi Kesh’s house 
was searched but that of his father-in-law’s. There were fonr 
search witnesses but none of them were called. Counsel snbmitted 
that on the 10th May, the police had nu power to search without 
an order from the Court. Further these documents, which were 
found there, were nut proved and hence they could not be used as 
evidence. 


Mr. Das then said that the next search was at Khulna where 
Sudhir Kumar Sirear was arrested. ‘This scarch was alsv on the 
10th May. Counsel submitted that this search was done without 
an order of the Court, and secondly, that the documents which 
were found there could not he said to be in Sudhir’s possession 
because it was his father’s house where he as well as his brothers 
used to live. The letters upon which the prosecution relied were 
letters which were written uot by Sudhir but by one of his 
brothers to another brother. 


Then there were three searches, namely, one at Deoghar, one at 
Jessore and the other at Maldah, but these were rot important 
searches. 


The search which was made at Baniachong, Sylhet, on the 15th 
May, was rather an important one. This was the house of the 
three Sen Brothers—their father’s house rather. The search list 
was not prepared at the time when the search was made but after- 
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wards at the thana from the notes which were taken at the time 
of the search. At first the defence were told that the notes from 
which the search list was prepared had been destroyed but after- 
wards these notes were produced, In connection with the search, 
the Deputy Superimtendent of Police, Mr. Kemp, and three other 
police witnesses were examined. After reading their evidence, 
counsel submitted that inthe absence of the original notes—bis 
conteution being that the notes which were subsequently produced 
were not the notes which were at first made-—-the search list could 
not be relied on. The notes which were subsequently produced 
were nothing but simply copies of the search list almost word for 
word. Further, from the evidence of one of the prosecution wit- 
nesses it appeared that the original notes were destroyed. 


The Court then rose for the day. 
TENTH DAY’S PROCEEDINGS. 


Mr. Das continting his address said, he had already made his 
submissions on the questions of Jaw beartug om the searches. 
He desired only to give their Lordships a reference from the 
Bengal Police Code, Volume IL, 1897, rule 65, clause 4 sub-clause 
(m) page 433. These rules were proved under section 102 of 
the Criminal Procedure Code. 


After reading rule 65 of the Bengal Police Code, My. Das said : 
---L[f any articles are found in execution of a search warrant 
they have tu be produced hefore the Court which issued the search 
warrant and the things are te be disposed of by the order of 
the Court. As a matter of fact, we have got no order sheet, no 
order of the Conrt as to what is to happen to the things. What 
happened was that after the search, they remained in the possession 
of the police. My objection is not merely a technical one. The 
difference is this :—lf the articles are produced in Court the aveas- 
ed persons would have the right of inspecting them. They could 
apply to the Court and have a list made and they could ask their 
legal] advisers to look at them. In fact the articles are held subject 
to the orders of the Court. But if, on the contrary, you take a 
search warrant, execute it, get hold of the articles and remove 
them to the thanah, the accused persons, ‘1 their friends, or their 
legal advisers, or any body on their behalf would have no opportu- 
nity of seeing the articles or making a list of them or checking the 
examination of those articles by the police officers. My submission 
is that it introduces an clement of suspicion and uncertainty into the 
whole of the search. In that connection } may further submit that 
even after the enquiry commenced, we frequently applied that the 
things shonld be kept in the possession of an officer of the Court— 
not a Court Inspector or Sub-Inspector—but in spite of our request, 
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ad 


they were allowed to be kept in possession of the police from start 
to finish, from the time they were produced until the conclusion of 
the trial before the Sessions Judge. Lt is the intention of the 
Legislature that for the safety of persons whose houses are searched 
they should be conducted in # particular manner. 


With regard to the confessions, Mr, Das said, he had already 
submitted that they did not come under section 164. As regards 
that other branch of the argument he had considered the matter 
further since he had addressed their Lordships on the point. The 
argument against the defeuce was that though these might vot be 
confessions which could be recorded under section 10-4 of the 
Criminal Procedure Code, nevertheless they were admissille under 
section 21 of the Evidence Act, and inasmuch as there were uo 
other provisions which made such admissions inadmissible, they 
mi¢ht be admitted in this case. 


Counsel then went on to say, he had looked into all the enses he 
could get ou that point and he would place before their Lordships 
certain cases he had got, one of thom being against him. With 
their Lordships’ permission he would first place befure thei 
the case which was against him. 


Mr. Dass said that the case appeared in Unreported Cases 
published hy Rattan Lal of the Bombay High Court. The case 
was that of Queen Hingress vs. Narayan, decided in November 18933, 
but the names of the Judees were not known. 


After reading the judgment in that case, Mr. Das remarked 
that the other cases in Caleutta, Madras and Allahabad were 
against the view expressed in that Bombay case. he other cases 
were those reported in 9 Madras, 2 Calcutta Weekly Notes, and 13 
Allahabad. Then there were two subsequent cases reported in 
8 Calcutta Weekly Notes, which, though they did not discuss 
the question, excluded a statement taken under such circumstances. 


Continuing Mr. Das said that the other case was the case 
of Satnarain Tewari against the Emperor. Counsel cited that case 
before. 


The Chief Justice : What volume ? 


Mr. Das: 10 Calcutta Weckly Notes, 52. There their Lord- 
ships held that the particular statement being taken at the time 
when the Magistrate was enguiring into an offence under see- 
tion 202, it was not admissible under section 164. Therefore it is 
not a stage under section 164 because he has already taken 
covnizance, 


With regard to the English cases Mr. Das desired to refer their 
Lordships to the English Statutes which were quite different from 
the Indian Statutes, He then cited 11 and 12, Victoria, section 1%, 
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chapter 42 and 6C. W.N,. 625, and said, if they looked into 
the Criminal Procedure Code, they would find it contained careful 
provisions which contemplated that cvery stage of the trial should 
he gone into with a great deal of particularity. But there being no 
provisions for that, the intention of the Legislature must be taken 
to be that only at certain stages, such confessious should be record- 
ed. Counsel then read section 203 of Act 25 of 1861. This provi- 
sion was taken away in the Code of 1872, and since that time it was 
excluded. That was a fair indication of what the intention of the 
Levislature was. Counsel submitted that there were ample reasons 
for excluding that part. It was clear that the Legislature could not 
trust the police officers. There were various enactments, which 
were passed from time to time for the protection of the accused 
persons from the police officers and their Lordships would find 
a clear indication of it in the judgment of Mr, Justice Mahmud 
in the ease of Bubulal. Further, in this country there was no 
separation of the Executive from the Judicial. Counsel on those 
erounds submitted that the coufessions were inadmissible. He, 
however, did not wish to refer to their Lordships the case reported 
in 13 Calcutta 340. 

Mr. Norton: While on this point I wish to draw your Lord- 
ships’ attention to the Full Bench ease reported in 15 Calcutta 595, 


Mr. Das: In that case the confession was recorded by an 
Ifonorary Magistrate of Caleutta and the question was that the 
provisions of the Criminal Procedure Code did not apply to the 
Calcutta Police, and therefore section 164 was not applicable to 
them. Not only that section but {lat chapter of the Code, That is 
a different question. 

Carnduff, J: They held that chapter 14 of the Code did not 
apply ? 

Mr. Das: Yes, my lord. That has of course nothing to do 
with this, bovcanse that was in Caleutta and this was in the 21}- 
Parvannas. 

Coutinuing Mr. Das said that he had another objection to the 
confession and that was this: Before a confession was admissible, 
the Magistrate should, by putting questions, exclude not only 
threat or pressure brut even such induceme -t as would make the 
confession inadmissible. As for instance, the Magistrate did not 
put to Barin whether he was indneed by any body to make the confes- 
sion. Counsel contended that unless that question was included, 
the confession way inadmissible. In support of this contention, 
Counsel cited 1893, 2Q, B, page 12. It throws upon the prose- 
cution the burden to prove affirmatively that the confession was 
voluntarily made. In the present case, not only there was no 
record of it but the evidence of Mr. Birley proved that there 
was no such question put to the accused. © 
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The case of Barin, said Mr. Das, might be looked on from two 
oints of view. Apart from the confession what was there against 
him? If their Lordships proceeded on the confession, it would be 
unnecessary, with regard to good many points, to discuss the 
evidence, because the evidence would not show anything more than 
what he said in the confession and inasmuch as there was a 
question as to the admissibility of ihe confession Counsel would 
take it in both ways. Apart from the confessions there were 
the evidence of the Juygantar articles, the evidence of what 
was found in the garden, the fact that he was found at the 
varden, the overt acts and the evidence that he was found on 
certain occasions at No. 15, Gopi Mohon Dutt’s Lane, and at 38-2 
Harrison Road, by the search witnesses. From alJl those evidence, 
except the Jnganfay articles, no offence could be brought home 
against him either noder section 121 or section 121A, or section 
122, because they were perfectly consistent with the offence under 
the Arms Act alone, because they were perfectly consistent with 
the committing of dacoity and because they were perfectly consis- 
tent with the preparation of bombs for the purpose of killing parti- 
cular persons. From these they could not get the objget. 


Carnduff, J: You are putting aside the Jagantar articles? 


Mr, Das: Yes. T shall contend that the articles in the Jugav- 
tar are inadmissible in evidence. 


Continuing Mr. Das said that the particular object whieh 
was necessary under section 1Z1A, could be gathered from the 
nature of the article that were found and the overt acts that were 
committed with the help of some of these articles. Counsel sub- 
mitted that the articles disproved that object because what they 
got in evidence was that there was a bomb outrage at the house of 
the Mayor of Chundernayar, and that there was an attempt un 
Mr. Kingsford. Did these different acts show that they were 
conspiring to wage war.against the King ? No. These acts showed 
that they had particular grndge against particular persons and for 
particular reasons. So far as the attempt on the Mayor was cov- 
cerned, that was admitted, the prosecution case being that he did 
not allow a public meeting to he held at Chandernagar. So far as 
Mr. Kingsford was concerned, the Sessions Judge had found that it 
was an act of revenye. Counsel submitted that the same reason 
would be applied to the attempt on Sir Andrew Fraser. However, for 
argument’s sake, they would take the worst view of the case, Then 
how could it be shown that in attempting on the life of Sir Andrew 
Fraser they were waging war against the King P The essence 
of waging war was that there should be oppusition and that it 
should not be restricted to particular individuals. If they attacked a 
particular house, or if they killed a particular man, that would not 
be waging war. In proving the waging of a war, the prosecution 
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shonld prove not only the generality with regard to the scope of the 
particular acts but there must be such a thing from which it 
was possible for any human being to think that by that act 
they would be subverting the government of the country. Was the 
attack on Sir Andrew Fraser an offence of that description ? 
No. It might be a erime ; it micht be one of the serious crimes of 
the Penal Code, but there was provision for it in the Indian 
Penal Code. Of course, Counsel was assuming the case to be entire- 
ly true. In conclusion Counsel submitted that the acts in question 
were not such as would bring the ease under section 121A. Then 
they would assume for argument’s sake that a number of bombs, 
certain pistols and something else were found there which showed 
that their intention was to prepare bombs. Certain plans were also 
found there aud the case for the prosecution was that they were in- 
tended for the purpose of committing dacoity. Was that consistent 
with any object other than the object mentioned in section 121A ? 
As long as the proseention could not satisfy their Lordships that the 
object could not bave been anything else but those intended un- 
der seution L2LA, their Lordships would not find them guilty. So 
far as the overt acts were concerned, they were not indicative 
of the particular object and the same aryument would apply 
with regard to the things found there. For these reasons section 
121(A) is disproved. The prosecntion was fully alive to these 
points and that was why they wanted to bring in the “Jugantar” in- 
to it. Counsel submitted that the “Juyantar™ evidence was not ad- 
missible becanse a great many of them were dated before the period 
of the charge—-in fact all of them. It was further stated that Barin 
was connected, with it and that the articles were acts of Barin. 
Counsel submitted that prosecution hace not proved them as 
Barin’s acts. Low could that be any evidence in a case of conspi- 
racy ? Whose intention did they represe:t ? Of Barin? They 
could not give the previous intention of a particular person unless 
they proved that it was the common intention. They simply amonunt- 
ed to this, what Barin did or what he agid at a time when it 
was not the case for the prosecution that there was a conspi- 
racy, went in evidence. Under what section was that admissible ? 
Under section 14? Counsel would submit not, because the in- 
tention must be the intention of the conspiracy. If they left out the 
Jugantar evidence then there would be nothin;:. 


Mr. Das then said that the Sessions Judge based Barin’s eonnec- 
tion with the Jugantar on Ullaskar’s confession which again was 
not admissible because it was not voluntary. The Sessions Judge 
had admitted the exhibits, subject to the comparison of hand- 
writings. As regards exhibit 1217, the Sessions Judge said it was 
“apparently in the handwriting of Barin.” He did not say how he 
came to that conclusion, There was no pina facie proof of hand- 
writing. 


31 
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The Chief Justice : The whole question, it seems to me, is this. 
By whom the comparison is to be made P 


Mr. Das: My submission is that the words “to be proved” 
in the section really means to be acted upon by the Jude. 


The Chief Justice: I suppose you do not deny that for the 


purpose of proving the handwriting it is necessary to put it into the 
hands of an expert. 


Mr. Das: That is one of the methods of proof. 


Mr. Das continuing said that that was the only proof of Barin’s 
connection with the Yugantar. The evidence of Lahiri showed that 
Barin was unconnected with the Yugantur. 


The Court then rose for the day. 
ELEVENTH DAY'S PROCEEDINGS. 


Mr. Das continuing his address said that with regard to the m- 
terpretation of section 73 of the Evidence Act, he found that the 
history of the section showed that what was intended to be done 
was that witnesses should be allowed to compare (documents in 
court, and inasmuch as it was at one time doubted whether the 
court or jury could look into sucha document, it was especially 
provided by the Act. In support of that view Counsel cited a case 
in 10, Moore’s Appeals. That was a Privy Council ease and was 
a decision on this point. 


Their Lordships would remember the words of the English 
Statute which referred to wituesses. In a case reported in Fuster and 
Finlayson’s Reports that question arose and musrmouch as the word 
“witnesses” was there, the Court could uot admit the document 
sought to he admitted. Counsel read Section 27 of the Kuelish 
Statute of 1854 and said that that section was reproduced in section 
S of the English Statute of 1864. In India, Act IT of 1855 (the 
Evidence Act) reproduced the same section, the Indian section being 
section 48. That was the original of section 73 of the present code. 
The case reported in Foster and Finlayson was the only case upon 
which was based the observation in Taylor on Kvidence on which 
Counsel for the Crown relied. Mr. Das submitted that that sec- 
tion enabled witnesses in the box to compare hand-writing for the 
purpose of giving evidence as to whether « particular document was 
in the handwriting or not of a particular person. When any 
writing was made in Court by a witness, it enabled the Court or 
jary to look into that. Sections 45 and 47 of the Evidence Act 
mercly said that the opmion was relevant and did not contenplate 
actual comparison in Court. Tn addition section 47 Jnaid down three 
ways in which that opinion might be formed. 
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Counsel next cited a case in 9 Coxe’s Criminal Cases, page 448. 
That was a very old case. In that ease such evidence was dis- 
allowed but the grounds were not stated. Counsel did not know 
low far that case would assist their Lordships, as no reasons were 
assigned for the decision. 


Counsel next cited a case of It. D. Maney in 11 Coxe. 


Continuing Counsel said that the ease may have been decided 
from another point of view. Before that section their Lordships had 
V 


nothing under the Nvidence Act under which any document in- 
admissible to the issue in the case nucht be admitted, 


Mr. Das then proceeded to deal with the case of Barindra Kumar 
Chose and said that in not one of the searches of the “ Yugautar” 
was Isarindra found by Inspector Purna Chandra Lahiri. He would 
nut place the evidence as to the searches of the “ Yeyantar” before 
(heir Lordships becanse his pomnt was that there was no such evi- 
dence in connection with the searches. 


The Yuyautas, said My. Das, was started in March, 1906. The 
first press in which the Yugantar was printed was the Kamala Press. 
The owner of that press was Bisheshar Sen. He was a witness for 
the prosecution. The case for the prosecution then being that he 
was a conspirator, = The Sessions Jadge, however, took a different 
view of the case. Bisheshar Sen said with veference to the relations 
between the /ganiar and himself that he only saw Bhupendra Nath 
Dutt who was subsequently convicted of sedition. According to the 
prosecution Barindra seemed to be the principal figure, but 
Bbupendra Nath Dutt did not point out Barindra. 


Apart from the coufession there was pos vidence upon whieh it 
could he said that Barindra was connected with the Jaguntar. 
When them Lordships came to the confession their Lordships would 
find Barindra said that he in conjunction with others, started the 
Jugaulay, 


The difficulty became greater when the Sessions Jadge took ex- 
ception to eighteen articles of the Jugantar ouly four of which were 
within the period covered by the charge. A. regards the fourteen 
articles which were outside the period covered by the charge, Mr. 
Das submitted that they were irrelevant. With regard to the 
other four articles, the prosecuti 11 were put in this difficulty. If 
the prosecution acted on Barindra’s confession then those four 
articles appeared at a time when Barindra had nothing to do with 
the Jugantar. 


After dealing with the articles in the J#yuntur Mr. Das said.— 
My submission on the whole is subject to any criticism my learned 
friend may make, that these articles inay be seditious. and 
many of them are no doubt seditious. But your Lordships will 
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find that the main idea which runs through them is that a need 
for independence must be created. All the differont disquisi- 
tions on revolution, etc., are for the purpose of creating these 
means and all the means they edvocate are for that purpose. No 
doubt the object is the ultimate political independence of the 
country, but they confine themselves tu this, the propagation of the 
ideal of freedom and the means to bring about that ideal. 
That, in short, is my submission on these articlus. 


Counsel then went on to say that the next question with regard 
to Barindra was the consideration of the documents. There were 
very few documents referred to iu the judgment and those were 
exhibits 76, 85, 239, 332 and 667, 


Mr. Das then referred to these exhibits. 


With regard to the evidence of the overt acts, as apart from the 
confessions, their Lordships would have already noticed the incident 
of the 10th April, which was spoken to hy all the witnesses. There 
were evidence that Barin and others had gone to Chandernagore 
and the outrage on the Mayor followed the next day. = With refor- 
ence to that, Counsel would submit this: Their Lordships would find 
that there was one characteristic with regard to those incidents 
spoken to by different witnesses. namely, that whenever a particn- 
lar person was specially deputed to a particular place, their Lord- 
ships would tind av incident immediately foilowed. There were too 
many of such colcidence throughout. The police officers who accom- 
panied Barin to Mankundu, were Purna Chandra Biswas, Norendra 
Mullick, Suresh Ghose and Balai Ganguli. There was evidence 
that Suresh was Barin’s class fellow. Counsel submitted that ander 
the circumstances it was absurd that Suresh would have followed 
Barin in the same railway carriage. 


The story put forward before the committing Magistrate wax on 
the strength of the confession made on the 2nd May. Afterwards 
the story was followed with many details. The story was therefore 
not entitled to be credited. 


With regard to the Naraingarh ontraye, Counsel pointed out 
rather glaring discrepancies between the confession of Barin and 
that of Ribhaty. After reading these two confessions, Counsel 
submitted that 16 looked too much like an attempt to get the corro- 
horation of facts from Barin, which the police were in possession at 
that time. 


Counsel would not trouble their Lordships with the Muzuffer 
pore outrage, because the Sessions Judge had held that this overt 
act was not in furtherance of this conspiracy. 


At this stage, the Court rose for the day. 
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TWELFTH DAYS PROCEEDINGS. 


Mr. Das continuing his address dealt with the charge under 
section 121A of the Indian Penal Code and submitted that a cons- 
piracy meant « particular intent and combination or in other words 
an intent and agreement between the different persons charged. 
His authority for that contention was to be found in Roscoe's Book 
ov Criminal Law, 12th edition, page 367. 


After reading an extract from the book in question Mr. Das 
said the first question was this: Unless the proscention could prove 
that all the persons chareed wero parties to that agrecment the 
offence was not made out. The essence of tne offence was the uvbject 
with which the person charged azvecd and the persons with whom 
he agreed. That was the particular charge brought in this case. A 
certain number of persons were necessary, but the offence charged 
In this ease and the offence with which their Lordships were 
now dealing was that certain persons entered into an agreement to 
carry out a particular object. Unless the prosecution could prove 
that vdvte the charee fell through. 


The Chief Justice : If one is acquitted, the others must alsa be 
wequitted ? 

Mr. Das: Yes. | would refer your Lordships to the decision ot 
Lord Chief Justice Coleridge in the case of (uevn rs. Manniny. 


The Chief Justice: That is the case in which the Lord Chief 
Jastice held there could not he a conspiracy of one. 


Counsel then went in t> say that there was a difference hetween 
the pursuance of a partierlar object and the fact that there must be 
an agreement to carry that out. Lf the case for the prosecution— 
as stated in the form of ind -Lment—was that five persons did 
enter into a particular acreem nt, the question was whether that 
was an offence. 1f it was, then all tive must be guilty. A further 
question was that if guilty, were they guilty of an offence under 
section 121A ? His auswer was it was not true that these five 
persons entered into that agreement. 

Counsel next said he really could net understand the distinction 
between the case of Queen vs. O'Connell aint this case. In a case 
of conspiracy the condnet or sircement of each one was evidence 
against the others. The evidence in a case of conspiracy was 
made up of whatever was said and done by each ouc of the persous 
charged. Therefore the mind of the Jury or Court must necessari- 
ly be influenced by the whole of that evidence. That was allowed 
to be done simply because the essence of the rime charged was an 
agreement between these different persons. 


Counsel then went on to say that the order of the Government 
being ugainst some of these persons at one time and against others 
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from time to time, there was nothing to show an order of Govern- 
ment for the particular offence charged undcr section 121A. He 
had already argued that point fully. The times were different and 
the names of the persous were different. 


The Chief Justice: There is nothing to show the conspiracy is 
the same. 


Mr. Das: There 1s nothing to, show it is the same conspiracy 
covered by the order. 


Mr. Das continuing said :—The particnlar overt acts did not 
amount to one offence under section 121. If the particular overt 
acts did not amount to the offence of waging war and if the object 
of the agreement was to be ascertained by what was done in pursn- 
ance of the agreement-—accurding to the case for the proseention- 
his submission would be that the charge of conspiring would 
fall upon that. In this counection | would ask vonr Lordships 
to remember Barindra’s confession as to the overt acts, namely, that 
the overt acts were not intended to serve independence. Lf that wits 
so assuming these facts to be trae-——how far was this an offence un- 
der section 121A ? 

Mr. Das then went on to deal with the offeuce ander seetion 122 
wnd said that also rested on the confession of Barindra as re- 
gards the collection of arms. He asked their Lordships to consider 
this. Barindra in his coufession said : “We were always thinkin 
of a far-off revolution and wished to be ready for it xo we 
were collecting weapons in small quantities. Altoeether I have 
collected eleven revolvers, four rifles and one yun.” 

Counsel said the question was what was meant by the ase of the 
word “we.” Jt might have been that what Bartidra intended 
to say was that “we” was used in the same way as the word 
was uscd generally, and that people were thinkine of « far-olf 
revolution. 

The Chief Justice: Does “we” refer to these persons he names ? 


Mr. Das: Js that clear from the confession 2 The question 
is not perfectly clear on the confession, It may very well have 
been that Barindra talked loosely and that “we” simply meaus 
i Bs 

Mr. Das next referred to the question of intention and cited 
a case reported in 25 Bombay, pave 90. 

Counsel next dealt with the confession as it stood. 


Mr. Das then took up the ease against Ullaskar Dutt. He 
referred to the exhibits found in the garden which, the prosecution 
alleyed, tended to incriminate UNasker. 

Counsel cominented on these documents and had not concluded 
when the Court rose for the day. 
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THIRTEENTH DAY’S PROCEEDINGS. 


Mr. Das continuing his address said that when the Court rose on 
Saturday he was dealing with the documents relating to Ullaskar 
Dutt. He submitted if their Lordships rejected the confession, 
there was nothing in the documents which fixed the guilt on 
Ullaskar. The question then rose as to how far the shadowing wit- 
nesses fixed guilt on Ullaskar. As y»egards the shadowing witnesses 
what they fonnd was that the evidence with reference to 15 Gopi 
Mohan Dutt’s Lane was the evidence of Bolai Ganguli, Satish 
Ranerjea and Suresh Ghose and the incidents of which that evi- 
denee was made up were the incidents of the 23rd April and the 
26th April. 

Counsel read the evidence of the various witnesses in connection 
with the evidence of the 23rd April and 26th April and submitted 
that evidence was unreliable and unsatisfactory and could not be 
accepted. That was the whole of the evidence against Ullaskar 
Tutt. 


After reading a portion of the Sessions Judge's judgment 
Connsel said that so far as Bibhuti's confession was concerned he 
had pointed oat to their Lordships at the time when he was dealing 
with the confessions generally that the whole of it was in answer 
tu questions, 


With revard to the docnments Counsel snbmitted that there was 
nothing in the documents which implicated Bibhuti in any way. 
Their Lordships would recollect that there were two Bibhutis in 
ecnnection with this case. One was Bibhuti Bhusan Sircar and 
the other was Biblnti Roy. Frora the evidence of Inspector Purna 
Chuuder Lahiri their wordships got it that Bibhuti was connected 
with Vagentar 


Mr. Das then dealt with the watch witnesses and said that as 
regards the watch witnesses t!¢ Sessions Judge only referred to 
Bibhuti having been xeen at 15, Gopi Mohan Dutt’s Lane. That 
resolved itself into the incident of that 23rd April. 


Counsel vead the evidence of the watch witnesses and said if 
their Lordships proceeded on the confession the case of Bibhuti 
Bhusan Sircar stood on a different footsrg, hut if their Lordships 
did not proceed on the confess‘ yn then the cvidence against him 
was not sufficient for a conviction 


Mr. Das then dealt with the case of Indu Bhushan Roy and read 
that portion of the iadgment referring to this accused. 


A point was raised as to how far their Lordships could take the 
confession of one accused as evidence against the other. That 
point, Counsel said, he would argue later when dealing with all the 
confessions, 
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Counsel then referred to that portion of the judgment of the 
Sessions Judge, where he deals with the case of Indu Bhusan, 
after which Mr. Das read the confession made by the accused. 
Counsel would not deal with these points as he had already dealt 
with them in his general observations. 


Three documents were concerned in this case, namely exhibits, 
56, 57 and 58. They should be dealt with together. The Sessions 
Judge based his conclusion with reference to these documents from 
the evidence of handwriting. Exhibit 56 was «a note book and in- 
side that book were found exhibits 57 and 58. The case for the 
prosecution was that these exhibits were in the pocket of a coat, 
which at the time of the search was claimed by Indu Bhusan Roy. 
Inspector Frizoni gave that evidence. Apart fron, the hand- 
writing that was the only evidence of Indu’s connection. It was 
after arrest that the things were found out and the question was 
how far that could be taken in evidence. Counsel then showed two 
dates to their Lordships—one was on the first page of the note 
book and the another on the fifth page. Counsel submitted that 
those two entries clearly appeared to be in the same handwriting 
and the handwriting iy different from the handwritings in other 
pages in the body of the notebook. The charactgr was entirely 
different. Further apart from the dates the different writings in the 
notebook are in the same hand writings. 


Mr. Das said that with regard to the confession of Upendra 
there was one point which he desired to draw their Lordship’s 
attention to, namely, that severwl portions of the confessions, as 
appeared, were not in answer to the questions put, but which, the 
case for the defence was, at least that was Mr. Das’ instructions, 
were said in answer to questions put, but wluch questions were 
not recorded. 

Counsel said that according to the case for the prosecution 
Ullaskar used to teach explosives. Indra used to make expert- 
ments with Barin, Prafulla and Bibhuty. It did not appear that 
Upen had anything tu do with that side. 

The Chief Justice: You say that he had nothing to do with 
that department. 

Mr. Das: He said he was in charge of the education of the boys 
and this was a different department. 


The Chief Justice: Except that he had the general knowledge. 
He himself said that. 

Mr. Vas: Yes, Iam now dealing with the division of labour. 

Mr. Das then referred to exhibita. One of the exhibits 


was a letter parpurted to be written by Krishna Jiban to Upendra. 
This letter was taken from the post office after the arrest, Counsel 
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did not know why it was referred to against Upendra except that 
Krishna Jiban was known to Upendra. If so, so far as Upendra 
was coucerned it did not show any conspiracy on his part but the 
reverse of it. Exlibit 774 was the monkey letter. It was found at 
Seals Lodge. The letter contains “the condition of the garde 
Is Vory bad. The monkeys are entering the garden.” The case for 
the prosecution was that “monkeys” referred to police. Counsel 
submitted that at that time there was no suggestion of any 
watch being kept by the police. A corner of that letter was torn 
off. Who could have torn that corner ? Certainly the conspirators 
would not have done it in that wav. The conspirators would have 
torn off the whole letter. 


FOURTEENTH DAY’S PROCEEDINGS. 


Mr. Das continuing his address said that on the previous day he 
was dealing with the case of Upendra Nath Banerjee and the 
“monkey” lottter. Counsel had already subinitted that this was a 
suspicious letter the address whereof seemed to be torn off and 
the postscript seemed to be in another ink. It was the postscript 
which established the connection between the garden and Seal’s 
Lodge. There was no evidence as to who wrote that letter. The 
Sessions Judge compared the handwriting with that of another letter, 
with which Counsel would deal in connection with the case of 
Sudhir. 


The next document was exhibit 776 which was a slip of paper. 
It contained “Upen Babu, just little before I wrote a letter and 
posted it. 2nd Chaztra, Sunday.’ Jt was not proved in whose 
handwriting it was or waich Upen Babu it meant. 


Continuing Mr. Das said that the next exhibit was a money- 
order receipt which was dated the 13th February and signed 
by a man of the name of Prokasl: Chandra Ghose. It was seut to 
Upendra Nath Banerjee at his garden address. The receipt hore the 
signature of Upen and that of ‘Indra Bhusan Roy Choudhtrry asa 
witness. Tho post office from which the money order was deliver- 
ed was the Bagbazar Post Olftice. 


Carnduff J: Was this found in the gerden P 


Mr. Das : It was produced b; t!:e post office authorities. It is a 
receipt. 

Continuing Mr. Das said that Upendra was an educated man 
and he knew how to sign his name. Why shonld his signature be 
witnessed. That procedure was necessary in caso of a man who 
could not write his name. 


Mr. Das then referred to exhibit 1007 which was signed by one 

S. Ghose. The case for the prosecution was that 1t was Sudhir. 

Counsel would deal with this when he would take up the case 
32 
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of Sudhir. This exhibit showed that money was sent to Upendra 
at 32, Mooraripukur Road, on the 2nd March, 1908, Here they did 
not tind Upendra’s signature being witnessed by any body. 


Those were all the documents upon which prosecution relied 
to prove Upendra’s connection with the Seal’s Lodge. Counsel 
submitted that none of those documents had been proved in any 
way. The money orders were produced by the post office authort- 
ties and the other two documents were found at the Seal’s Lodge. 
They were not found in possession of Upendra uor of any of 
the accused. 


Continuing Mr. Das said that to corroborate the evidence, 
the prosecution had tried to prove Upendra’s presence at the Seul’s 
Lodge. Tarini Rout gave evidence upon that point. Couusel then 
referred to exhibit 201, an aceount book and said that that note 
book contained the entry of “U. B.”, which, the prosecution said, 
meant Upendra Nath Banerj. 


There was another piece of oral evidence to the effect that 
on the Ist July, 1907, Inspector Lahiri went to search Champatol- 
la Road in connection with the Yagautar where he found Upendra 
seated rubbing oi]. Counsel did not think that it would serve any 
useful purpose by placing that evidence. Counsel also wonld 
not deal with the watch witnesses because the Sessions Judge did 
not refer to them in his Judgment. If Mr. Norton dealt with them, 
Mr. Das would show that the whole of it resolved itself into the 
evidence of Satish and Suresh. 


The next case Mr. Das would take was that of Rishikesh Kanji- 
Jal, who was arrested al Chatra near Serampur on the l0th May. On 
the 10th May his house was searched at 8 a.m. After that he was 
arrested and the Inspector left the place with him at about 12 
o'clock or 1 o’clock. ‘The Inspector said—Counsel was quoting the 
Inspector’s own words—that in the train Rishikesh shewed a 
disposition to confess. He got out at Howrah that very afternoon and 
Rishikesh was taken from there to Kyd Strect, the honse of the 
Commissioner of Police, and from there to Royd Street, the 
Calcutta Detective office, where things and articles were made over 
to Inspector Gupta. Rishikesh was taken from there to 56, Amherst 
Street the place where Ramsaday Mookherjee of the Benval 
C.1. D. used to live. The evidence was that Rishikesh was taken 
to Amherst Street where questions were put to him by Ram Saday 
and Inspector Kedareshur. Kedareshur took down the anawers of 
the accused. Rishikesh was kept the whole night at 56, Amlerst 
Street, and was produced before Mr. Birley at 10 a. m. the 11th 
May. Counsel submitted if the accused showed adisposition to con- 
fess why was he not taken at once before the Magistrate and 
put up to have his confession recorded ? Why was it necessury 
that questions should be put to him by Ramsoday and that he 
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should be taken from house to house and kept at Amherst Street the 
whole night hefore being produced before the Magistrate. 


Counsel then read the confession made hy Rishikesh from 
which it appeared that he did not become a member of the con- 
spiracy, but he was making his way towards it. So far 
as the overt acts were concerned, he was not taken into confidence 
with regard tothe Kharagpur incilent, but with regard to the 
futile attempt for which Rishikesh’s assistance was required. 
The whole question was whether be was a member of that cou- 
spiracy so as to bring him under section L2LA. Counsel submitted 
that the evidence did not quite come up to the standard as 
there was no evidence. 


Mr. Das then referred to the incident of the 5th November, 
which was a fntile attempt for which Rishikesh's assistance was 
required. Lt was an jucident of his hiring a carriage and goiny to 
Chandernagore. 

Mr. Das then referred to some exlubits, which were letters, and 
sutd that those referred to Swadeshi and relief work and they 
did not prove any conspiracy. Exhibit 797 was supposed to be 
a rough plan of Ramsoday’s house iv Amherst Street. 14 showed 
the junction between Harrison Road and Amberst Street. Ramso- 
day's house wonld be a mile from there. There was nothing mu the 
map to show that the place marked mm the imep-—rather the 
faint mark-—was Ranooday's house. 

The Chief Justice : Where was it found ’ 

Myr. Das: At Chatra. 


Continuing Mr. Da. saii that the next exhibit against his 
elient was No. 667, whieh was found at 134, Warrison Road, and 
it contained w list of initials. Tu one place of that document it was 
written “HL. Bo The case for tl proseeution was that it referred 
to Rishikesh Kanjilal as ILvishike h Bhattacharjee. 

‘ontinuing Mr. Jvas said) that in another place Rishtkesh’s 
initial as given as ‘R. KR. Why should there be two different 
initials in two different places ? 

Exhibit 1415 was a book coutaining a miumber uf Swami Viveka- 
nvnda’s speeches. There was nothing mertminating in them. The 
bvok belonged to Rishikesh aud +-.- found in the garden. The 
prosecution alleged that this book proved BRishv’s comection with 
the garden, Counsel submitted that Rishi and Upendra being 
known to each other sud Upendra being a resident of the garden, 
the bock found its way there. Those were all the documents with 
regard to Rishikesh. 

Mr. Das then dealt with the watch witnesses. The witnesses 
who deposed that they had seen Rishikesh at the garden were 
Satish Chandra Bauerjec, Chandi Charan Mukherjee, aud Narendra 
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Nath Mullick. Counsel read their evidence and said that the 
evidence of Satish and Chandi were not relied upon by the Sessions 
Judge on many points. The only evidence he relied on was that 
of Narendra, whose evidence was of a very general character. 
Counsel submitted that their Lordships could hardly rely upon 
a bare statement like that. No incident was alluded en to by that 
witness. 


Continuing Mr. Das said that was the whole of the case against 
Rishikesh Kanjilal. That concluded the cases of all the appellants 
against whom there were confessions. There were two other confess- 
ing appellants, Sudhir and Krishna Jiban, but their confessions, 
according to the Scssions Jrdye, did not amount to confessions and 
so Counsel would not deal with them now. With rezard to the 
confessious Counsel had already made his submissions. He would 
now deal with the point as to whether their Lordships would accept 
the confession of one of the accused against the others. All 
the confessions were retracted. 

Mr. Das then said that the question whether their Lordships 
would accept the confessions or not depended on the coustrnction 
of section 30 of the Evidence Act. Counsel read Section 30 and 
said that the first question was as to whether the afpellants were 
jointly tried for the same offence. Cornsel had already dealt with 
that point and be wonld not deal with 1 again, The second 
point was the meaning to be attached to the words “may 
be taken into consiceration ” in the section and that again 
would depend on whether those statements made by them 
amounted to confessions as to the offence charged. Unless and 
until the confessions on the face of them amounted to confessions 
of the offence with which they were charged, they went out of sec- 
tion 30. Counsel would submit that on the face of those docu- 
ments they could not amount to confessions. They might he 
admissions. Counsel] then cited 24+, Weekly Reporter, page 42, 
and 1. lu. R. 4, Calcutta, page £83, in support of lis contention. 
Counsel next referred to what the Sessions Judge had done 
First of all, he quoted from the Yugontar, then he referred 
to the confessions and afterwards he said, *\] therefore hold there 
was a conspiracy to wave war.” The next question to which ho 
directed himself was merely this: ‘Who were the persons who 
were connected.” 

The Chief Justice: Is not that rather a defect in form than 
defect in substance. 

Mr. Das: The Sessions Judge has not made any distinction 
amongst the different accused when he was considering the question 
as to whether there was or was not a conspiracy chargecl. 


The Chief Justice: Your proposition is this, Let us take the 
confession of Barin for instance. Assuming for the sake of argu- 
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ment thal Barin had said there was a conspiracy in order to 
establish the membership of the conspiracy, as against some one 
mentioned by Barin, is it required that there should be evidence of 
some kind over and above the fact that his name was mentioned ? 


Mr. Das: That evidence must be sufficient by itself to estab. 
lish the conspiracy. 

Mr. Das continuing said that he would next deal with the case 
of Paresh Chandra Muulik. He was avquitted by one of the 
assessors but was convicted by the other as well as the Judge. 
The documentary evidences as against this accused were several 
and Counsel wonld deal with exhibit $1 first, which was a very 
Important piece of evidence according to the prosecution point of 
view. The exhibit 81 was an envelope, in which, the prosecution 
said, was a letter, exhibit 80. The letter was addressed to Paresh 
at 41-5 Harrison Road. The envelope contained the post mark of 
Chilmari, while the letter was written from Jessore. Mr. Dag 
submitted that that envelope could uot have contained that letter. 
The letter was addressed to Srijut Paresh. 

The Chief Justice: The word ‘Srijut’ indicates that the ad- 
dressee must be younger in years. 

Mr. Das: Yes. In the body of the Ictter it was written 
“Apanadar ” (yours), which is addressed only to the elders. 
According to the envelope the letter was addressed to a younger 
persou and according to the lctter 1 was written to a person who 
was older than the writer. 


The Court then rose for the day. 


FIFTEENTH DAY'S PROCEEDINGS. 


On Tuesday, when the Court re, Mr. Das was dealing with the 
eases of those appellants who had not made anv confet sion in the 
Jower Court. Counsel first took up the case of Poresh Chunder 
Moulik and dealt with the exhibits against him and the cvidence 
of watch witnesses. 

Tt had been said that Barin iu lis confersion referred to Paresh 
as one of the men in the garden. Conwell svid that Barin was 
asked who were the men in the ga dk. at the time he was arrested 
and he named Paresh as one of the men who were being then in- 
structed on religious and political subjects. Mr. Das said that this 
certainly did not go against Paresh. Mr. Das also read portions 
from the vonfession of Ullaskar which referred to Paresh. Accord- 
ing to Ulaskar, Paresh was not an active member. 

Mr. Das then went on to deal with the case of Sishir Kumar 
Ghose. In this connection their Lordships would remember that 
oue of the Assessors with his opinion gave his reasons while 
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the other did not. Counsel then dealt with the exhibits in his 
Cuse. 

The Chicf Justice: What do yon say is the net result of the 
documents ? 


Mr. Das: I submit that these documents merely shows that, at 
some time or other Sishir went to the garden from the faet of the 
finding of these documents. None of these documeuts were meri- 
minating in the sense that they eantained nothing to show that he 
was « conspirator, As to whether your Lordships in this case 
infer requisite objects that depends on the length of Jus stay at 
the garden but of that there is no evidence. Unless your Lord- 
ships can fix the length of his stay in the garden no such mference 
arises. 

Continuing Mr. Das suid that in this case there were no overt 
acts from which one can eather intention, He then referred to the 
watch witnesses and said that the evidence given by them was not 
eredible, because some of them saw Sishir in Calcutta, at a dime 
when if was adinitted he was in Bombay. Connsel then drew 
their Lordships’ attention to the fact thatin the course of the trial 
a judgement was admitted.  Sishir wax once bound down to keep 
the peace at Jamalpur wnd that fact was adinitied. 


The Chief Justice: How ts it admissible 
Mr. Das: J objected to this. 
Mr. Norton: We wanted to show that he defied the Law once. 


The Chief Justice: ln other words you were proving the pre- 
vious conviction during the trial. 


Mr. Das: The learned Sessions Indeve himself referred to that 
and took that into consideration in coming to the conelusiou 
whether this mau was cuilty or uot. Notonly it was as afaet which 
was proved but the findings of the judgment under which he wis 
bound down were also put in and treated as evidence in the case. 
My submission is that it is wholly irrelevant. 


Mr. Das had uot concluded when the Court rose for the day. 
SIXTEENTH DAY'S PROCEHDINGS. 


Mr. Das continuing his address said that when the Court 
rose on Wednesday he was placing the judgment with regard 
tu Sishiy Kumar Ghosh before their Lordships. 


Counsel read the portion of the judgment relating to Sishir and 
submitted, if would bave been a very different judgment had 
not the Sessions Judge considered the judgment in the Jamalpur 
case and had he not taken it as a fact that Sishir was connected 
with the Yugantar, Both these pieces of evidence, Counsel 
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submitted, were not evidence in the case. Where there was 
any evidence dealing with the case of the other persons, the 
Sessions Judge had oxplained it away on the ground that it 
might refer to some one else. Tho Sessions Judge's reasons for 
holding that the entries ou the account book referred to Sishir 
were that Sishir was connected with the Yauqantar and that he was 
“a man of that disposition.” ‘There was no evidence at all on the 
record to show that Sishivy was at the garden at all except as 
disclosed by the Bombay letters. If the Sessions Judge took 
it that except for those two facts, the journey to Bombay was 
innocent, then there was nothing against Sishir upon which 
i conviction could be based. Sishir was shown not to have been in 
the garden at a time when any of these overt acts took pluce. He 
was away from the garden when the more important overt 
acts were undertaken. Culess their Lordships held that the 
entries with regard to February in that account book referred 
to this Sishir, there was nothing against Sishir. Under these 
circumstances, it was quite clear that he was not guilty of the 
offences charged. Asa matter of fact, Sishir went to Bombay to 
jon a weaving school there and on his return to Caleutta, 
as no other accommodation was available, went to the garden 
where he stayed for a day or two, when he was arrested there. 
The cause against Sishir stood on exactly the same footing as 
the ease against Hemendra Nath Ghose, who had bee: acquitted. 

Counsel then read Sishir’s confession and said Sishi did deny 
having received these letters. Sishir micht have said that out of 
fright. It must be borne in mind that Sishir was very ill at 
the time and had thrigg fainted im the dock. He had nothing more 
to add as regards the case +f Soshir. 

Mr. Das then took up the ease of Abinash Chandra Bhatta- 
charyn, who was convicted ander Sections 121 and 121A of 
the Indian Penal Code and senten. ed to transportation for life. 
tot the assessors acqnitted him. 


Counsel next went ou to say, the case of Abinash was a case in 
which their Lordships would tind that the prosecution wanted to 
strike at Arabinda throngh Abinash. He was livine with 
Arabinda at 23 Scott’s Lane and also at L& Grey Street where he 
was arrested. Some time ago Abinash was a mohurir in the 
Court of the District Judye of the “'gPareanus. After that, in 
May 1907, he purchased the Sadhona L'¥ess. Counsel would show 
that that was a purely business transaction. The ° Yagantar” 
newspiuper began to be printed in the Sadhona Press in May 
or Jane 1907. In July 1907 Abinash was proseeuted for sedition 
with reference to an artiele which appeared in the “ Yuyanter” of 
the 30th July. In that case he was acqnitted, ‘The prosecution 
could not prove his connection with the “Yaguntar” in any other 
way except that he was the owner of the press where the 
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“Yugantar” was printed. [t w4s also proved in that case that 
that issue of the “ Yagantar” was not printed there but clsewhere. 
After his aequ'ttal—the evidence as regards that was clear 
upon the record—he severed all connection with the Yaugantar and 
sold the press to a man named Nikhileswar Ray Moulick. 


Continuing Counsel said, their Lordships would find that after 
Abijnash's acquittal on the 2nd September, the printing of the 
Yuyantar was stopped until November. In November, Abinash 
wrote to the postal authorities that he had severed his connection 
with the Yuguntar and that any letters addressed to him as 
manager should, be sent to the then manager. There were 
altogether eight scarches of the Yaganlar commencing in July, 
1907, aud ending in April, 1908. In not one of the searches was 
Abinash ever found earcept in the first search on the Ist 
July, 1907, at 41 Champatolla Lane where he had his press. 
Besides as regards his connection with Arabinda, he seemed to have 
been devoted to Arabinda and looked after Arabiuda's honsehold 
affairs. There was nothing im the evidence to suggest that 
Abinash was a conspirator. When Abinash left the Yagau/ar, 
he had to live somehow and he selected certain articles from 
the Yugantar, and published them in book form, tke name of 
the book being “Mookti Kon Pathe.” <All these were articles 
which appeared in the Yugandéar up to, and not later than December 
1906. There was no prosecution for sedition with reference to any 
of these articles. 

Carnduff J. When did he publish them ? 

Mr. Das: In January 1907. It was not done surreptitiously. 
Tt was registered and openly published, 

Counsel continuing said that when Inspector Purna Chandra 
Lahiri searched the press on the Ist July, he found the manus- 
cript and proofs of this book “Mookti Kon Pathe” and took them 
away for inspection, but no prosecution was started. In June 1007, 
the Governmert sent a warning letter to the Yugantar in which 
they complained about the recent issues of the Yuyantar, 


These were the circumstances, said Mr. Das, under which 
Abinash published this buok but that was not an act of conspiracy. 
Another book that aAbinash published was “The Modern Art of 
War.” This book was also registered In October 1907 but no steps 
were ever taken in connection with if althongh it was before 
the police and the Government. The case for the defence was that 
this book was reviewed in the Government Gazefte as u scien- 
tific treatise on warfare. It was also reviewed in the newspapers. 
In not one of the various ducuments found was the slightest 
reference made to Abinash asa conspirator. Their Lordships would 
find that copies of these bouks were found in the garden but 
they were fresh as if kept in a library and the pages wero uncut. 
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Counsel then went on to say that in not one of the documents 
found in the garden was any reference made to Abinash as a cons- 
pirator with the exception of one item on some account where it 
was sail that some money was spent in purchasing copies of the 
“Mvokti Kon Pathe.” As regards the oral evidence avainst Abinash, 
the evidence of everyone of the watch witnesses concerning him 
had broken down. 

Continuing Mr. Das aaid that there was nothing in the evi- 
dence of the watch witnesses which established guilty knowledge 
on Abinash’s part. 

Vomnsel would noxt deal with the doeuments, with regard to 
whieh his submission would be that many of them were not admis- 
sible in evidence. Hixhibits 130-1 and 130-2 were two receipts for 
the Government revenu» of the garden dated 24th July 1907 aud 
26th July 1906 respoctively. 

Tho second ono contained no reference to Abinash. The first 
one showed that Abinash deposited the revenue. 


The Chief Justice: [do not suppose it was put in as evidence 
against Abinash. 

Mr. Norton: It was put in for the purpose of showing connec- 
tion between Ahinash and Barin. 

The Chicf Justice: How can you do that ? What evidence is 
there that Abiuash did pay ? 

Mr. Norton: Assuming him to be the same man J submit T am 


entitled to refer to this statement as trne—the statement that the 
revenue was pid by Abinash. Of course I do not say that he was 


the same man. 

The Chief Justice: Ido not find rndor what section 1¢ can be 
admitted as evidence. 

Mr. Norton: Tt was fonnd in the garden. T tendered this assum- 


ing that Barin asked Abinash to pay the revenue: of courso 
assuming that Abinash was the same man. 


The Chicf Justice: Under what section dees - {come P There is 
a very well-known caso of an KEuglish Railwes Company which 
shows that a receipt of this kind is no eidence a all. 

Mr. Das: That is the principle on wuich docnments are adimit- 
ted everyday here. 

The Chief Justice: JT do not know whether this 1s an official 
dceument. 

Mr. Das: This is not an official document, because it 19 Khash- 
mahal. Even if it be an official document it must prove itself. Jt 


does not prove the particular fact, 


vi) 
wd) 
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The Chief Justico: Yes. That does not prove the statement 


contained tn it, 
Mr. Das: I do not know under what section it was put in, I 


ebjected tu it. 
Mr. Norton: It is clearly against Barin. 
Tho Chief Justice: Not against Abinash P 


Mr. Norton: Having got it I say under the general charee of 
conspiracy we are entitled to put in that. We say Abinash was a 


co-conspirator. 

The Chief Justice: Does it appear that this is a statement of 
Barin 

Mr. Norton: Isubmit not. Under section 10 of Hvidence Act 
Tam entitled to use it against Barin. 

The Chief Justice: You said jnst now this is not a statement of 


Barin. 

Mr. Norton: My suggestion is that he sent the money throneh 
Abinash. He used Abinash as agent to pay the money.  Abinash 
did pay the money aud therefore his ame is there. 

Mr. Das: There are two conditions of section 16 of the Evidence 
Act. If it is under section 10 then it must be with reference to the 
conspiracy. This rent Barin would pay, whether he was a conspira- 
tor or not, as the owner of the varden. TI submit it is no evidence. 
In the second place assuming that it is evidence it does not prove 
anything against him. 

Mr. Das then placed several documents before their Lordships 
and submitted that none ofthem showed that Abinash wasa cons- 
pirator. 

SEVENTEENTH DAY'S PROCEEDINGS. 


Mr. Das continuing his address said that when the Court rose 
on Thursday, he was dealmg with the case of Abiuash Chander 
Bhattacharjee and was referring to the two hooks “ Mukti Kon 
Pathe” and “The modern Art of War,” which, according to 
the case for the prosecution, Abinash published. 


{t would be more convenient if he gave their Lordships all the 
points there were in the evidence as regards the connection of 
Abinash with the Jugantar. That evidence began with the 
evidence of Parna Clinnder Lahiri when he said that soon after 
the Juyantar was started in June 1906, he went to make 
onquirics at 27, Kanai Juall Dhur’s Street, and there saw Upendra 
hall Dutt and Abinash Clunder Bhattacharjee. Counsel did not 
admit that and would not only show that documentary evidence 
was avainst it, but that the statement of Parna Chunder Lahiri 
itself was very doubtful. 
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After reading Purna Chunder Lahiri’s evidence on that point, 
Mr. Das said that in July 1907, the Chief Presidency Magistrate 
passed an order confiscating the Sadhana Press, and that press was, 
asa matter of fact, confiscated on the 27th July 1907. Abinash 
then moved the High Court and the order of coufiscation was sct 
aes That case was reported in 10 Calcutta Weekly Notes, page 

46. 


Carnduff J.—When was that ? 
Mr. Das.—On the 6th August, 1907. 


The Chief Justice.—It was set aside on the ground that there 
was 10 power to confiscate ? 


Mr. Das.—Yes; also on the ground that if was done without 
any notice to Abinash. [don’t arene that the order setting aside 
the confiscation shows that Abinash was innocent of everything. 
My point is that the Press was, as 1 matter of fact, confiscated and 
that if remained under confiscation and that the issue of the 
Jnquitar of the 30th July, in respect of whieh Abinash was 
prosecuted, was not from Abiuash’s press at all. That particular 
isne Of the Jvgantar was printed at the Kushab Printing 
Works with which Abinash had nothing to do. On the 2nd 
September 1907, Ahbinash was acquitted and on the 3rd, 4th or oth 
of that month he sold the press to Nikhileswar. 


From September to the middle of November there was no 
issue of the Juyautar. This was corroborated by the issue of 
the Jugentar of the 16th November 1907 in which there was 
t. notice to sabseribers. That notice had not been translated, but 
if their Lordships did not mind, Counsel would translate it. It 
was to this effeet: “submission by the Jagauéar to the subs- 
eribers. After the conviction of Sasanta Kumar Bhattacharjee 
no other printer having been axaiable the Jryantar was not 
printed till now.” The last paragraph of that notice stated :—On 
account of the change of mauager, money-orders and value payable 
parcels are lyiny in the post office. That money on account of the 
chauge of manayer, the condnetors of tho Jugantar have not 
been able to vet and for that reason the comiuetors have not been 
able to send the Juyantur to the subscribers. ’ 


That, Counsel submitted, corrotk »ied Abinash’s case that he 
gave up all connection with the Jugantar after the 2nd September. 
Further there were two letters which made that fact perfectly clear. 
One wasa letter dated tne 7th November 1907 from Abinash to the 
postal aathorities informing them that he had severed all con- 
nection with the Jugatsr, and requesting them t. make over all 
letters etc., in his name to the present manager of the Jugantar, 
Reading this in connection with tho notice, it made things perfectly 
clear. Abinash did not sever his connection with the Jugantur 
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in November but in September and as the Jugantar people could not 
get, letters, money orders and parcels they asked Abinash to write 
that letter in November. The other letter was dated the lth 
November 1907, and was from Tara Nath of the Jugantar 
to the postal authorities informing them that the Jupantar 
people complained that letters, money orders and parcels 
had not been sent. The fact that there was no issue of the 
Jngantar between September and the middle of November, 
was also clear from the declaration of the printer. There was 
no declaration whatever by Abinash at any time exccpt lis declara- 
tion in May 1907, that he was the owner of the Sadhana Press. 
Counsel then submitted that the copies of the books “Mukti 
Kon Pathe” and “The Modern Art of War” alleged by the prose- 
eution to have been found in the garden, were not found there 
but at 4, Harrison Rond. 


The Chief Justice :-—I don't understand it to be said that “the 
Modcru Art of War” is seditious ? 

Mr. Das.—No., 

The Clief Justice —But as regards “Mukti Kon Pathe” ¥ 


Mr. Das.—The Sessious Judve says it is admPtted to be sedt- 
tious. It is a reprint of certain articles in the Jagautar aud is 
published in book form. The articles are of such a nature that 
your Lordships may hold them to be seditious while other Judges 
may hold them to he not seditious. 


Counsel theu read the portion of the Sessions Judge's judgment 
referring to Abinash as well as the opinions of the Assessurs, 
both of whom acquitted him. 

Mr. Das then dealt with the case of Sudhir Kumar Sarkar who 
was also acquitted by both Assessors. 


After reading the evidence of the watch witnesses, Mr. Das 
went on to deal with the documents showing Sudhir's presenee in 
Calcutta. The confession of Sadhir was very clear on that point 
and he stated that he was not in Caleutta. Exhibit 151 was a Ictter 
dated the 23rd April. It was a letter supposed to have been written 
by Indra Bhusan to Sishir in Bombay in which it was stated 
“Sudhir Babu hax not come as yet.” The case for the proscention was 
that the Sudhir there referred to the present appellant, while the 
ease for the defence was that it did not refer to the appellant. If it 
referred to the present appellant it showed that on the 23rd jie had 
not come to Calcutta. From exhibit 1262 it appeared that be- 
fore the 2nd May, Sudhir was at Khulna, From the evideuce of 
Narendra Sircar it was clear that Sudhir was at Khulna on the 7th 
March and that he was there up till the 20th. 


Continuing Mr. Das said that there were two classes of evidence 
—evidence of the watch witnesses and opposed to that woro exlibits 
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151 and 126% and the evidence of Narendra Sircar. The Sessions 
Judge had dealt with that part of the case in one line where 
he had said that the identification of these witnesses must be 
received with caution. In view of the opinion expressed by 
the Sessions Judge, Counsel would not deal wiih this part of the 
case any longer. 


Mr. Das next dealt with the exhibits as ugainst Sudhir. 


EIGHTEENTH DAY’S PROCEEDINGS. 


M:. Das continuing lus address on behalf of Sudhir Kumar 
Sirkar said: there were three or four Sudlirs and there was 
nothing in the doerments found to show which Sudhir was meant. 
Then again there were several Sudhirs who stayed at the garden. 
lf there Jordships were satisfied that exlibit 774 was written 
by Sudhir, then his case stood on a different footing. Exhibit 774 
was a post-curd addressed to Upendra Nath Banerjee, Sil’s Lodge, 
Deoghar, and was signed by Sudhir. There was nothing in that 
post-card about the garden except the postseript which ran as 
follows :-—“The condition of the garden is bad; monkeys are enter- 
ing. There is possibility of spoiling. The boys are like that.” If 
their Lordsiups were not satisfied that Sudhir wrote that post-card 
then the case aginst him was one of mere suspicion only. 


The Chief Justice: I dowt know, Mr. Norton, whether you say 
Sil’s Lodge was a place of conspiracy in that sense or a place where 
a certain number of persons, according to your view of the evidence 
were shown to have bee. 

Mv. Norton: We go further and say that they were there 
for conducting experiments in chemistry m furtherance of the con- 
spiracy. 

Mr. Das continuing said it was a significant fact that in not one 
of the confessions was there the slightest reference to Sil’s Lodge. TE 
the confessions were true then that was a significant omission. 


The nearest approach to chemical experiments was a label, while 
the nearest approach to bombs was nine p‘eces of tin. 


Another line of argument, eentinned Counsel, to show that 
Sil’s Lodge was a place of conspira, was that certain documents or 
articles which were at Sil’s Lodge were now found to be at 
134, Harrison Road, and at the garden. The first one was exhibit 
276, a gunny bag found in the garden on the 6th May with 
the wo.ds—“P. Chaki, Baidyanath” written on it. 


Jounsel then went on to say that the next article was exhibit 641 
which was said by the prosecution to be a plan of Sil's Lodge 
found at 134, Harrison Road. That plan was shown to Debendra 
Nath Sil, the owner of Sil’s Lodge, who could not make it ont. 
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Then thore were certain letters which passed between Prokash 
Chandra Ghose who lived there and Debendra Nath Sil. These let- 
ters were found at 134, Harrison Road. On the 7th May another 
plan was found in the garden and the prosecution said that this was 
also a plan of Sil’s Lodge. It had not been made ont that 
these were plans of Sil’s Lodge. 


Counsel then said that his submission would he first that it was 
not proved that these were plans of Sil’s Lodge. Secondly assuming 
they were plans of Sil’s Lodge, it merely proved that Prokash 
Chandra Ghose who lived there brought his letters to 134, Harri- 
son Road. How did that affect the case of Sudhir ? 


Mr. Das next referred to a point which was made that many a 
time a man who was found to be given to preaching Swadeshi was 
also given to picketting and from it the prosecution took it that the 
man would naturally show a predilection for waging war against 
the King or conspiracy. Counsel disclaimed that insinnation 
altogether. There were many men in this country who were 
strong Swadeshites but who would never dream of conspiracy or 
waging war against the King. There was a sharp line of destine- 
tion between waging war against the King aud politicians of all 
le in Bengal. The one was not to be pontcanded with the 
other. 


The Court rose for the day. 


NINETEENTH DAY’S PROCEEDINGS. 


Mr. Das continuing his address dealt with the case of the 
Sylhet brothers, Susil Chandra Sen and Birendra Chandra Sen. He 
would take up the case of Birendra Chandra Sen first. He was 
convicted under all the sections namely, sections 121, 121A and 
122 of the Indian Penal Code. Counsel would submit, as the 
Sessions Judge had said, that neither in the correspondence nor in 
the oral evidence was there any connection between Birendra 
Chandra Sen and any of the centres of the alleged conspiracy. 
There were certain letters found not in the garden but at Sylhet 
which the Sessions Judge thought inflammatory. Those letters re- 
ferred to physical exercises and self-defence and their Lordships 
would find the case for the defence was that they were written ut or 
about the time of the Comilla and Jamalpur riots. It seemed, as 
far as could be judged from the correspondence, that they tried to 
start an organisation for self-defence as against the Mahomedans. 


So far as the watch witnesses wero concerned, Counsel said, he 
need hardly trouble their Lordships bocanse he had already pointed 
out that when the watch witnesses said they saw Birendra there, 
Birendra was, as a matter of fact in Sylbet and the Sessions Judge 
had rejected that evidence. 
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Counsel next referred to the various documents found in the 
garden which, the prosecution alleged, implicated Birendra Chandra 
Sen and said that in this case there was another B, C. Sen. It was for 
their Lordships to draw what inference they thought proper from 
the documents found in the garden. Then they came to the Sylhet 
articles and documents, 


Continuing Counsel said that as regards the articles and docu- 
ments founds in Sylhet there was no reference in the documents to 
the garden at all. The first article found was a packet of explosive 
powder containing sulphite of lead, sulphur and red peppur. These 
wore ingredionts for making matches. 


Counsel continuing said the first point the prosecution made of 
this was that it was not found by itself but in a canvas bag where 
there were two note books containing copies of formule. Major 
Black’s evidence was that the powder by itself was not an explosive 
but the addition of chlorate of potash and amorphous phosphorus 
would have made it so. 


Mr. Das submitted that an explosive was not necessarily a bomb 
and that that expression had been used very loosely. Amorphous 
phosphorous taken with chlorate of potash was an explosive, but it 
was nota bomb. One could make a bomb oat of amorphous phos- 
yhorous. The note book contained a description of a number of 
different kinds of explosives with the proportion of these ingredients. 
One contained the ingredients, chlorate of potash, sulphate of 
antimony, sulphur, red pepper and amorphous phosphorous with 
nitro -glycerine or water proportionately. The Sessions Judge found 
those were the ingredients for 1 homb but Counsel submitted those 
ingredients were used for une making of matches. After the Saw- 
deshi movement began in this country there was a good deal of 
enterprise in aking matches, penc ls and other things for sale. 


These articles were found in ‘he south house. “here was 
nothing to show that Birendra had anything to do with them. 
According to the case for the prosecution Birendra came out from 
the west honse and not from the south house. Assuming that 
these were experiments towards making a bomb, Aow did that 
connect Birendra with the Calentta conspiree y. 


The Chief Justice: I suppose .~: would put your ease that 
even if this Jed to the conclusion th it he was conspiring to wage 
war it would not justify his connection. 


Mr. Das :—That is my submission. 


Cour.sel submitted that there was absolutely no connection 
between Birendra and the alleged conspiracy. If anything was to be 
based on the ingredients that went to make a bomb there was 
no connection because they knew that was not how bombs were 
made in the garden. Then again it was Hem Chnnder Sen who 
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cot these ingredients but he had heen acquitted while Birendra had 
been convicted. As regards the two above letters they were 
before the period covered hy the charge and did not establish 
Birendra‘s connection with the conspiracy. 


Mr. Das then dealt with the case of Susil Kumar Sen who had 
heen convicted under section 121 and 122 and sentenced to transpor- 
tation for seven years. Counsel would not trouble their Lordships 
with the evidence of the watch sitnesses regarding Susil, because 
the Sessions Judge thought that they were unworthy of credit and 
when summing up the case against Susil, he did not refer to the 
watch witnesses at all. 


Mr. Das would next deal with Ex. 475. It was Riren’s diary in 
connection with Susil. Jt ran thus ‘Oh mother, we cannot, we 
cannot, we cannot hear this agony any longer. Mother's eall has 
come. It does not behove one to stay at home. I give up going to 
school, I leave my home, friends and relations perhaps | leave 
them for ever. To Calcutta I shall again return. To my home |} 
shall not return again. To God I shall look up for help and my 
work must be accomplished. Father, mother, brother, sister, all 
shall weep, but I am going into the lap of one whio is the mothor of 
thirty crores of sons.” The Sessions Judec ref€rring to the last 
sentence said that the appellant was going to risk his life otherwise 
the “lap of the mother” did not mean anything else. The construe- 
tion was based on a misunderstanding. 


Referring to the Sessions Judge's jndement, Mr. Das said: The 
Sessions Judge said that Susil was the recipient of a lafhi from the 
notorious Leakat Hossain, a lathe provided with a spearhead at 
one end and heavily weighted at the other, not the sort of weapon 
to use for ordinary physical excreise. What connection had Leakat 
Hossain with this case, I do not know.  Ieakat Hossain was 
convicted of seditious and therefore it was brought in. Unless your 
Lordship take it that this was a conspiracy and the conspiracy 
included all kinds of conspiracy after the partition of Bengal | 
submit that there is no connection between Leakat Hossain and 
this conspiragy. Mr. Das then submitted that no offence had been 
made ont against Biren and Susil and both of them were acquitted 
by the Assessors. 


Mr. Das then said that he would next deal with the case of Nira- 
pado Roy, who was arrested at No. 15. Gopi Mohan Dntt’s Lane, 
Soth the Assessors found him not guilty. He waa, however, convict- 
ed under sections 121A and 122 ef the Penal Cede and was sen- 
tenceil to ten years’ transportation. 


Continuing Mr. Das said that so far asthe documents were con- 
cerned, they did not touch this appellant. Counsel then went on 
reading the evidence of the watch witnesses and had not concluded 
when the Court rose for the dav. 
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TWENTIETH DAY’S PROCEEDINGS. 


Mr. Das continuing his address said that on Monday he was 
dealing with the case of Nirapado Roy and was dealing with 
the watch witnesses. Counsel dealt with the evidence of the 
watch witnesses Suresh, Satish and Sarat Palit. 


Mr. Das next dealt with the exhibits. Exhibit No. 76 was a 
note book containing not the name of Nirapada., but of Nirmal. 
The case for the prosecution was that Nirmal was the name of 
Nirapada. Counscl could not say if there was any evidence 
at all in the record with regard to that. The prosecution called 
certain witnesses from Midnapur and two of them referred to 
Nirapada as Nirmal. They did not however say that he was 
Nirmal Gangnli as was mentioned in the note book. The Sessions 
Judge took Nirme! Ganguli to be the same as Nirapado Roy. 
Counsel submitted that Nirapado Roy could not be called Nirmal 
Ganguli. 

Continuing Counsel sail—Nirapada might have been arrested 
at 15,Gopi Mohan Dutt’s Lane, but there was no evidence to show 
he was living there In the samo way as to he held responsible for 
everything found in the house. His suggestion was that the words 
“the premises No. 15 Gopi Mohan Duti’s Lane” mnst have 
been put into this document because the signature followed too 
close upon these words. 


Mr. Das then dealt with the rest of the documentary evidence 
avainst Nirapada and submitted that his connection with the cons- 
piracy had not been proved beyond all reasonable doubt. 


Mr. Das then took up he vase of Sailendra Nath Bose who had 
been convicted under ail the three sections 121, 121A. and 122, and 
sentenced to transportation for life. 


After reading the portion «. the judgment referring to 
Sailendra, Counsel said that the ony documentary evideuce against 
Sailendra was exhibit 75 where the initials “S.B.” appeared. 


As regards Sailendra’s connection with the Jgantar, Mr. 
Das said that when Abinash started the Sadhana -Press in July 
1907, Sailendra and his brother Dindoyai vere staying in the same 
house in which the press was. Dindoyat had been acquitted. 
Sailendra was a sort of hanger-o.. .id was assisting binash to 
manage the press. In the first search list in connection with the 
Jugantar their Lordships would find the name Bhupendro as editor, 
the name Abinash as manager and the name Suailendra as sub- 
manager. That was the whole of the evidence connecting Sailendra 
with the Jugantar. Tn none of the subsequent search list did 
Sailendra’s name appear. It was not stated that Sailendra con- 
tributed to the paper or that he paid money to carry on the paper. 
Connscl failed to see how on that evidence it could be alleged to have 
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been proved that Sailendra was connected with the Jugantar and 
took part in the conspiracy charged in this case. 


The second point against Sailendra was that he was arrested at 
48, Grey Street. From that the Sessions Judge came to the conelu- 
sion that he was living at 48, Groy Street ; as © matter of fact the 
documentary evidence in this case showed that he was not living 
there but at Jugal Kishore’s Lane. The point seemed to Mr. 
Das to be immaterial. There was a reecipt showing that he 
was living at Jugal Kishore’s Lane. 


The third point against Sailendra was his connection with the 
Sil’s Lodge. Their Lordships found a reference to that m the money 
order sent to Upendra. The only evidence as to Lis connection 
with the Sil’s Lodge was that of the Postmaster who did not know 
his namo but identified him as one of the men he had scen there. 
That identification was very weak and could not be relied upon, 
That was the only evidence which connected Sailendra with Sil’s 
Lodye. ‘here was absolutely no reference to Sailondra im any 
of the numerons documents put in. 


Ms. Das then took up the case of Kristo Jiban Sanyal. Counscl 
did not propose to fake their Lordships throagh the various 
document relating to this acensed. He proposed to place that 
portion of the judgment relating to Kristo diban before their Lord- 
ships which contained a reference to one or two documents on 
which the Sessions Jadge relied and his snhmission would be that 
on that judgement Kristo Jiban should have been acquitted. His 
age was shown on the 2/th February 1909 to be sixteen years. 


Continuing counsel said Kristo Jiban made a statement hefore 
Mr. Birley which he submitted, was not a confession. The 
case for the prosecution was that Kristo Jiban was a furtnight at 
the garden. 


Continuing Mr. Das submitted that the statement of Narendra 
Mictick that he had scen Kristo Jihun Sanyal at No. 15, Gopt 
Mohan Duti’s Lane was not worthy of credit under the cireum- 
stances Counsel had already submitted before their Lordships. 


Counsel then read the statement of Kristo Jiban made before 
Mr. Hirley, and said that from that confession or statement, whiat- 
ever it was, beyond the fact of Kristo Jiban’s living in the garden 
for fifteen days, their Lordships could not get anything else, In 
answer to the question by Mr. Birley to Kristo Jiban as to what 
took place in the garden the Jattcr made a statement, but 
that was inadmissible. If it was inadmissible then the only thing 
left was his stay in the garden. Jn connection with this Counsel 
would refer to one fact. No douht two or three bombs were found 
in the garden. Some chemicals were also found there. The 
evidence of the expert was that with those chemical picric acid 
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might be prepared and picric acid was necessary for the proparation 
oe hombs such as they had in the garden. They had a laboratory 
there. 


Carnduff J: What did they teach ? 


Mr. Das: Chomistry. I am not going to provo that those 
chemicals had nothing to do with the making of bombs. But it 
does not by any means follow that because they had two or three 
hombs there all that they had to do of the chemicals was for the 
purpose of making bombs, The probable theory is that they were 
waching chemistry as well. In fact the quantity of chemicals 
as inferred from the uumber of bottles found in the garden, would 
not and conld not be used for the purpose of making bomhs. All 
these chemicals such as sulphuric acid are necessary for every labo- 
ratory and they are very common ingredients, The fact that only 
two or three bombs were foand there goes to show that as a matter 
of fact they were making other use of the chemicals. Jt cannot be 
sui that because there were two lectures of Ullashkar Dutt in the 
course of fifteen days, when this appellant was there, he knew 
the object for which the bombs were there. 


Continuing Counsel! said that there was nothing clear and 
convincing against this appellant. Counsel next referred to the 
exhibits. There was only one cahibit about which he would speak. 
That was exhibit No. 924. It was a letter written by Kristo Jiban. 
It ran thus: Having come home I have no peace of mind. Again 
there is on all side acry of marriage. Jf you say L may leave 
these things and go. Please do not place me 1n this difheulty. Matters 
ure going on here iia wa, that if L hear anything more about this 
difficulty L would run away.” The wew which the Sessions Judge 
took of this letter was this: Kristo Jiban was trying to run 
away. Why should he run away unless he knew the danger ; 
Counsel submitted that the letter d.d not support the view which 
the Sessions Judge hal taken. The letter was no evidence at all. 
It was an intercepted letter. No body proved the handwriting. 
There was another circumstance, the envelope which was shown 
as the envelope of this letter, but it was not its ervelope because 
they found the Baidyanath post mark on :t This envelope was 
exhibit 925. Letters from Malda world not come from Baidyanath., 


Carnduff, J: Where is the evider.ce of interception P 


Mr, Das: Witness Kishory Lal Das Gupta says that. It 
shows how these witness2s are prepared to swear anything. 


Mr. Norton: Jfadmit that. It was a mistoke. 

Continuing Mr. Das said that there was no evidence that the 
letter was written by Kristo Jiban and that it was addressed to 
Upen in the garden. Further there was no envelope found, which 
was of utmost importance to preserve. 
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Mr. Das next went on to deal with the case of Balkrishna Hari 
Kane. This man had been referred to as the Madrasi. Counsel 
would submit that no connection had been proved between this 
appellant and the garden. 


Continuing Mr. Das said that there was not a single document 
in the garden which suggested Kaue’s connection with the garden. 
In fact there was not a single. document anywhere—in any of 
the centres of the conspiracy—cxcept a slip of paper which was 
discovered for the first time at the Sessions Court inside a hook. 
It was exhibit No. 373-4-A. The evidence of the watch witnesses 
deal with three Incidents—one of the 21st, one of the 23rd and one 
of the 27th April, when it was said he left Calcutta hy the Bombay 
mail. Counsel would submit that all the evidence of the watch 
witnesses were an afterthought. The case against Balkrishna 
Hari Kane is this: Somebody in the Calcutta Police got hold 
of the name of Kane aud enquiries were made at different places. 
The police got the names of two places in connection with Kane— 
one was Doolia, Bombay, and the other was Nagpur. Kane was 
a surname and it was after the man was arrested on suspicion 
at Nagpur and bronght to Calentta that the prosecution tried 
to connect him with this case by means of these three incidents, 


Carnduff, J: Did not Barin give the full name of Kane ? 


Mr. Das: No. He only said Kane. The whole thing with 
regard to this appellant is a piece of fabrication. 

Mr. Norton pointed out that statement regarding Kane was 
made by Barin in the shape of confession and that they were 
not allowed to refer to it. 

Mr. Das: That statement was made before the police 
and we cannot refer to it as evidence. I do not know whether 
your Lordships can refer to it. 

The Chief Justice : Certainly we can not. Tonly brought that 
in because of the observation made by Mr. Justice Carnduff. 

Mr. Das then referred to the incidents and the evidence of the 
watch witnesses. He then said that tho identification of this 
appellant was not worthy of credit. 


Carnduff, J: He looked like a Madrasi. 
Mr. Das: I shall show that he did not look like a Madrasi at all. 


Mr. Norton: The reason for calling him a Madrasi was this 
that he spoke English very fluently. 


The Court then roso for the day. 
TWENTY-FIRST DAY'S PROCEEDINGS. 


Mr. Das continuing his address said that when the Court rose on 
Tuesday he was dealing with the case of Balkrishna Hari Kane and 
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had shown to their Lordships that if they considered the circums- 
tances they would find that on the day, the witnesses said they 
made their journey from Howrah to Nagpur, the journey was 
impossible. Counsel had pointed out that the prosecution did 
not take any steps at all till the 18th or rather the 19th May. 
This was extraordinary. Counsel had already submitted before 
their Lordships the evidence of Balai Ganguli, in which he said that 
lhe was deputed and he started from Calcutta on the 19th. Their 
Lordships would further find from Balai’s evidence that Balai did 
not know who identificd Kane for the purpose of arrest. It also 
appeared that at the enquiry at the Morris Collego Kane 
surrendered himself on the 20th July on which date he was 
arrested without any ideatification by anyhody, 


After dealing with the evidence as to the incidents of the 20th 
and 23rd, Counsel said that was the whole of the cvidence as 
regards Balkrishna Hari Kane. ven if their Lordships accepted 
the evidence tn tolu there was nothing to show bis connection 
with the garden. All that the evidence showcd was that 
Balkrishna was traced to 15, Gopi Mchon Dnutt’s Lane on three 
occasions. The Sessions Judge in his judgment said that the case 
against Balkrishna depended on the oral evidence. The only 
document which referred to Balkrishna was a slip of paper found 
in a book which was one of the volumes of the International 
Library of Famous Literature. This was volume seventeen of that 
serios, When found the slip of paper was loose and was not 
pinned on as now. The book bore the name of Probodh Chundra 

tose, 40-1, Chalpatty Koal. No one knew who this Probodh was. 
The Sessions Judge was o. opinion that 40-1, Chalpatty Road, was 
the address given by Balkrishna where his letters were to be 
reccived and kept. It was clear that this book must have heen 
borrowed from some one or pickea up in sume second-hand shop 
bocause it was only one of the twenty volumes of that sez.cs. 


Mr. Das next took up the case of Hem Chunder Das. Their 
Lordships would find that the Sessions Judge, in dealing with Hem 
Chunder, began with tho confession of Barindra and made 
that the foundation of the case as against Hem Chunder. 
Counsel’s submission would be that the Sessions Judge did not 
consider the evidence as against ‘fm Chunder in the way 
it should have been considered, that .s, first of all apart from the 
confession and if that was sufficient in law, then along with it. 
That made a great deal of difference as to the importance 
which oue would attach to particular pieces of evidence if 
one began with the confession and vonsidered the evidence inde- 
pendont of the confession first. With regard to the evidence 
against Hem Chunder, leaving out the confession, their Lordships 
would find there were certain documents with the initials “H. D.” 
found at the garden, at 134 Harrison Road, and 15, Gopi Mohan 
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Dutt’s Lane. There was nothing incriminating in either the 
letters or articles found at Hem Chunder’s own house. The 
chemicals found in his house were materials for photography 
as the chemical examiner himsclf said and as the Sessions Judge 
wlso found. 

Continuing Counsel said, Narendro Nath Mullick stated that 
either on the 24th or 25th, he saw Hem Chunder at the garden but 
he could not say wheu, or where, or whether he was alone or with 
others. That was the whole of the evidence with regard to Hem 
Chundra’s connection with the garden. 


As regards Ilem’s counection with 15, Gopi Mohan Dutt's Lane, 
Suresh Chander Ghose poiuted him out generally in his exantina- 
tion-in-chief and said he used to report daily to Purna Chundra 
Biswas whatever he saw. Later on Suresh said he knew Hem 
Chunder by name and sight on the 10th April. As a matter 
of fact, in none of Suresh’s reports to Purna Biswas was Hem’s 
name mentioned in connection with 15, Gopi Mohan Dnit’s 
Lane. 


Mr. Das next roferred to the lotter which Hem Chunder wrote 
to his wife and the suggestion of the prosecuti®i was that he 
was making bombs in Kurope. Counsel submitted that it only 
showed that he was suffering privations there. The Bengali word 
was “awful”, There were three ether letters which explained his 
difficulties in Kurope—he was working there as a cooly. 

Mr. Das next said that witness Deb Das Karan said that Hem 
went to Franee to learn photography. Inspector Sashi Bhasan 
Dey said, Hem was an amateur photographer before he wert to 
Eneland. 


Mr. Das nest referred to several photographs one of which was 
a group contamimeg photographs of Hem, Satyendra Nose and 
his brothers. Counsel said this was not sufficient evidence in 
law to support the charges against him. If he were tried separate- 
ly he could not hava been convicted on this evidence. Hem 
protested avainst the joint trial but his petition was rejected. 

vounsel then read that portion of the Sessions Judge’s judgment 
which referred to the appellant Hem Chunder Das and went 
on explaining the incidents and exhibits referred to in the judg- 
ment. 


Mr. Das next referred to the opinion of the asscasors, both 
of whom found Hem Chandra Das guilty under section 122. 
Counsel submitted that they were influenced hy the confession 
of Barin and others and did not draw an independent conclu- 
sion from tho evidence alone. Counsel submitted that if the 
confessions were not taken into account, there was not sufficient 
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Mr. Das next submitted that Abinash, Sudhir and Sailendra 
were brought in to implicate Arabinds. The confession of Barin 
and Upen stood on a different footing from that of the other accused. 
In Ulaskar’s confession, there was nothing to substantiate the 
charge under section 121. In Bibhuti’s case there was not sufficient 
evidence of his complicity in the plot. Indra Bhusan was only 
fur a short time in the garden. In Rhisikesh’s case, the intention 
was not clear. Sishir was only for a day inthe garden. Krishna 
Jiban ought to be acquitted on the very facts found: by the Judge. 
In Nirapada’s case his connection with the conspiracy was not 
vlearly established. Birendra Nath Sen had nothing to do with 
any of the centres of conspiracy. As regards Sunil, his connection 
was not clearly proved. Referring to Ulaskar, Mr. Das said, 
with regard to these bombs he was tried in the High Court 
and sentenced to seven years’ rigorous imprisonment. 

Mr. Chuckerverti then took up the caso of Indra Nath Nandy, 
son of Lt. Col. Nandy. He resided at 37 College Strect opposite 
the Mecieal College. Jt was the case for the prusecution that 
the College Strect was always a crowled place and the room 
where the boy sat and did his work was on the street. He was 
arrested on 23rd June, 1908, in the course of « scarch conducted by 
Mr. Merriman who, in his evidence, said that he was not authorised 
to arrest any body. Nor was the search warrant produced and so 
the defence could not say who issued it. Indra Nath was taken to 
Mr. Rirley on the 23rd and was remanded till the 9th July. On 
the 27th June a sanction was obtained from the Government for 
prosecution under sections 121A, 12¥. 123, 124. On the 9th July, 
a complaint was made by aspeetor VPiswas and Mr. Birley took 
cognizance of the case. Inspeetur Biswas however dissociated him- 
self from any connection with the search or arrest of Indra Nath. 
He was only a nominal complainan. On 2ith August, 1908, a 
further sanction was obta‘ned aunthoris.ng prosec nition under sec. 121 
and Biswas was again tormally cxamined and Mr. Birley took 
cognizance of the cise. 

Counsel desired to place the materials before their Lordships 
first and then to discuss the legal points. A. carly as October, 
1907, if was alleged that Inspector Soshi Bhusin De got imnforma- 
tion as to the existence of the secret ss ety and Biswas got the 
information in J.nuary 1908. Some tiine in March 1908, a largo 
number of police officers were asked to watch certain men and 
houses. This watch went on til the Ist of May. It might be taken 
thet on account of the Muzaffarpur outrage, the police had to take 
up the matter in a hurry. Counsel then referred to the several 
searches at the garden anu at 4, Raja’s Lane, the findings of which 
were used against Indra Nath. There was nothing to show, 
Counsel said, what led to the search of Indra Nath’s house. Nothing 
was suvgested against Indra Nath until 23rd June and this fact 
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was in favour of the accused. None of the polico witnesses saw 
Indra Nath either in the places of conspiracy or in the company of 
the accused under trial. 

Continuing Mr. Chuckerverti said that the prosecution attempt- 
ed to prove the charge first with regard to Indra Nath’s connection 
with Chatra Bhandar and through the Yugantar indirectly and 
thirdly on account of an injury in the hand. The prosecution alleged 
that the injury was due to an explosion of gunpowder. This allega- 
tion was supported by two nurses of the Medical College who said 
they heard the sound of an explosion at 37, College Street. One of 
them could not fix the date. It was said, the police received an 
anonymous lotter in connection with the explosion and an enquiry 
was made, but that the inquiry was futile. The evidence of 
Dr. Jordan, who examined Indra Nath on the day of his arrest, 
was that the injury was due to an explosion of gunpowder. There 
was no microscopic examination of the marks on the person of the 
boy. From that the Crown desired to draw the inference that 
the injury was due to an explosion, that Indra was experimenting 
the preparation of cartridges, and that Indra Nath was the armourer 
of the garden. The Judge also accepted those theories. It was 
suggested that the accused was experimenting with gun powder in 
a honse on a crowded strect. Then there were fertain Ictters het- 
ween Indra and a man by name Taranath Roy Chowdhury. There 
was no evidence that the accused wrote those letters. Although 
many witnesses who were intimately known to the accused were 
examined, not a question was put to prove the handwriting of the 
writer of those letters. The Judge compared the writin: of those 
letters with the signature of the aceused in English and came to 
the conclusion that the letters were written by the accused although 
the letters were written In Benyalee and only the representation 


was in English. 
Counsel had not concluded when the Court rose for the day. 


TWENTY-SECOND DAY’S PROCEEDINGS. 


Mr. Chakraverti continuing his address on behalf of Indra 
Nath Nandi said that the evidence against his client beyond what 
he stated to their Lordships on Wednesday consisted of certain 
documents found at searches made in the garden, 15 Gopi Mohan 
Dutt’s Lane and one other place in Bhowanipur. The last item 
was evidence—if it was evidence at all—of Indra Nath's connec- 
tion at Jamalpur when he was simply bound down under section — 
107 of the Criminal Procedure Codec. 


Counsel would take the search at the garden as the most 
important item of evidence to which he desired to draw their 
Lordships’ attention. There were four documents prodnced which 
the Crown suggested showed Indra Nath’s connection with the 
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en. Those were exhibits 1425, 1427, 201, 231.2 and a pese in 
231-5. Three of those documents, 1425, 1427 and 231-5 were 
alleged to come ont of item 84 or 86 in the search list, exhibit 213, 


Taking 1425 and 1427 first, the only evidence that they were 
found in the garden was not the evidence of any of the persons 
connected with the search at the garden but was the evitlence 
of Inspector Shamsu) Alum who said they were taken ont by him 
out of a very large number of books which were described as two 
hundred books. 


So far as 1425 was concerned it was mentioned for the first 
time before Mr. Birley on the llth September by Shamsul 
Alum. It did not bear the signature of the searching officer 
or the search Witnesses and on the face of it there was nothing 
to connect it with the search at the garden except the statement of 
Shamsul Alum that he discovered it among those two hundred 
books. It was a very old book having been published in 1818. 
The title was “Wrinkles or Hints to Sportsmen and Travellers.” 
The way in which this book was attempted to be connected 
with Indra Nandi was by the stamp on it “ Dr. 8. C. Nandi, I.M.S8.” 
It does not matter. Even assuming on account of the stamp 
that a book of 1818 belonged to Indra Nath’s father the inference 
your Lordships are asked to draw—as the Sessions Judge was 
asked to draw-—is that the only way the book could have found 
its way into the garden was through Indra Nath. 

Continuing Counsel said he would not take up their Lord- 
ship’s time by suggesting ways by which that book might have 
found its way into the garden. The argument was that because the 
book bore the stamp of Dr. Nandi, Indra Nath must have taken it 
and passed it on to somebody in the garden. An old book like 
that might have been stolen, might have been sold to hawkers, 
might have been given away or might have got into the hands 
of somebody from Dr. Nandi and chen into the hands uf some- 
body else. 

Counsel continuing said that from slender evidence like that 
the inference was sought to be drawn that Indra Nath was 
connected with the conspiracy, that it could only have passed 
through Indra Nath’s hands into the garden, and that therefore 
Indra Nath was connected with the garden. 

The next book was 1427. It was a book in Bonga on “Magic.” 
The first time it was produced was on the llth September. 
by Shamsul Alam. It did not bear the signature of 0 searching 
officer or any search witnesses and it entirely depends upon the 
testimony of the police officer. 

Myr. Chukervarti continuing said that the documents he had 
referred to were the only documents produced for the purpose’ 
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of eannecting Indra Nath with the garden. It was a curious fact 
that not one of the shadowing witnesses said any word about 
seeing Indra Nath in any place where the alle conspiracy 
was going on. Voluminous correspondence had been produced 
but no correspondence of any kind had been produced as between 
the garden or any other place of conspiracy on the one hand and 
Indra Nath on the other hand. 


Se 
Mr. Chukervarti then referred to exhibit 1074 and said that 
this was a letter without any envelope and it was dated 4th 
of Kartick without the year. It would be about the 20th of 
October. This was the document which the Sessions Judge used 
most against the appellant. Assuming that comparison of hand- 
writing was allowable under section 73, with regard to this docu- 
ment there was no basis of comparison at all because they had 
nothing to compare with. The whole of the letter was written 

in Bengali, and it was signed as Indra. 


Counsel then referred to several other letters and submitted that 
those documents were not legally proved. 


Counsel then referred to Indra’s connection with the Chhatra 
Bhandar. In the prospectus of the Chhatrabhanday Company there 
was an advertisement of the Yugantar on the cover. Indra was 
connected with the Chhatrabhandar as the Secretary for a certain 
period only. What was urged by the prosecution was that 
inasmuch as on the prospectus of the Company there was an 
advertisement of the Yugantar therefore the Yugantar which was 
remarkable for seditious writings, was the limb of the conspiracy ; 
so was the Chiatrabhandar and as Indra happened to be the Secre- 
tary of the Chhatrabhandar, he was a conspirator too. There wero 
thousands of shareholders but they were not arrested. The direc- 
tor and managing director were allowed to give evidence and 
the Secretary was arrested. At that time Government did not 
prosecute the Yugantar and there was nothing wrong in giving the 
advertisement. 


The Court then rose for the day. 


TWENTY-THIRD DAY’S PROCEEDINGS. 


Mr, Chukervarti continuing his address said that on Thursday 
he was dealing with. the question about the Ohhatrabhandar 
being concerned with the conspiracy and in order to formulate 
matters, which were alleged for the purpose of establishing 
that proposition by the Crown, Counsel desited to place before 
their Lordships the summary of the grounds of suspicion. One 
of them was that there was a provision that thirty per cent. of 
the profits should be devoted to the benefit of the publi, With 
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regard to this particular complaint he need not labour because the 
learned Judge had pointed out that in point of fact the limited 
Company, which came into existence after August 1906, took 
the place of another students’ concern, which was known as 
the Chhatrabhandar Stores. This Chhatrabhandar Stores had 
& similar provision and apparently that provision was intro-. 
duced for the purpose of attracting shareholders. That provi- 
sion was in fact borrowed not only from the predecessor insti- 
tution but also from other institutions. Until Mr. Chuckervarti 
heard any question, raised on behalf of the Crown to discredit that 
finding of the Sessions Judge he was quite content to take his stand 
on that. With regard to the personnel of the directorate of 
the Chintrabhandar, as compared to the personnel of the intended 
limited printing company by Nikhileswar the suggestion was, and 
that suggestion had been accepted by the Sessions Judge, that four 
persons concerned in the Chhatrabhandar also figured in the intend- 
ed limited company for printing purposes ; these four persons 
being Debabrata Bose, » man who had been acquitted, Nikhil- 
eshwar Roy Moulick, who was also acquitted, Sarat Chandra Khan, 
who was a vakil of their Lordship’s Court and Indra Nath Nandi. 
The case stood in this way. Nikhileswar took over the Sadhana 
Press sometime in September 1907 from Abinash. From exhibit 
1309 it appears “the following persons shall conduct the business at 
present, Sarat Chandra Khan, Nikhileswar Roy Moulik, Indra Nath 
Nundiand Debabrata Bose.” The document itself was in Bengali and 
the rules with regard to the intended company were on the back 
of a form of the Sadhana Press. This was found at Nikhileswar’s 
house on the 29th August 1908 and the forms did not appear to 
have been used atall. From that fact therefore, the inference:would 
be that the intended company never came into existence at all. 
They were however, not left in uncertainty with regard to it. From 
the evidence of Purna Chandra Lahiri it appeared that he never 
heard of or never came across any limited company of the name 
referred to there. There was also evidence of Pabitra on that point. 


Mr. Norton : I will accept that. 
Mr, Chukervarti: That relieves me. However, my submis. 
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connected. Is that the way to establish the conspiracy ? Jugantar 
is a conspirator and Chhatrabhandar is, therefore, conspirator in 
this particular line of reasoning. 


Continuing Mr. Chuckervarti said that the Sessions Judge had 
referred to one matter and said that apparently this project of 
the limited company came into existence at or about the same time 
as the registration of the Chhatnabhandar in August 1906. The 
Sessions Judge was clearly in errdr with regard to that because it 
was not until September 1907 that Nikhileswar had anything 
whatever to do with the Sadhana Press, when he took it over from 
Abinash. There was another matter and that was this. The pros- 
pectus which he showed to their Lordships on Thursday, did 
not show the place where it was printed. Bxhibit 1252 did not 
bear on the face of it the place of printing. But in point of fact the 
articles of association which was exhibit 78 and which were registered 
on the 3rd August 1906 showed that the articles for Chhatrabhandar 
Lid. were printed at the Kamala Printing Works by ® man 
of the name of Bisveswar Prasanno Roy. He was called as a 
witness and he supported the fact that the memorandum and 
articles of association were printed at his place. In the middle of 
his examination-in-chief their Lordships would gnd the follow- 
ing note “Mr. Norton says his case is that the Kamala Press 
is a part of the conspiracy and perhaps the witness was also 
a member of it.” This did not find favour with the Sessions Judge 
at all and he said it was extremely unfair to the witness. Mr 
Chuckervarti then referred to the examination-in-chief of Pabitra, 
who was one of the directors of the Chhatrabhandar and who said : 
“I cannot say why the name of the press was not printed on 
it.” The suggestion on behalf of the Crown was that although the 
articles of association showed that they were printed in the 
Kamala Press, that was untrue, they must have been printed at 
the Jugantar Press. This question was put in the examination-in- 
chief: “Can you swear that the prospectus was not printed at the 
Jugantar Press ?’ The answer was: “it was not.” 


The eek aged was hs inference hes drawn from the 
language of the preface, which was written after the registration. 
C a then real the preface. 

The Chief Justice: Is this the case that the Corporation is a 
member of the conspiracy f 

Mr. Chuckervarti: Not exactly that but all concerned in the 
directorate and the management—the directors, the secretary and 
the auditors are all conspirators. — : 


Mr. Norton : In consequence of the finding of the learned J ndye 
I do not wish to revive that point of the argument. Iam going 

rely on it for the parpose of showing the connection between the per- 
sons whose names were printed on the prospectus of the Chhatra- 
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bhandax and the persons who were associated with the Yugantar. 
This Chatrabhandar was used for the purpose of distributing 
seditious documents, 


The Chief Justice: Then your case is that it was an organi- 
sation innocent in its origin but afterwards it was used by the 
conspirators for this purpose ? 


Mr. Norton: Yes. 
The Chief Justice : It was a Council of Communication P 
Mr. Norton: Yes. 


The Chief Justice: Was it used by the conspirators for the 
purpose of distributing their news ? 


Mr. Norton : Yes, by reaching youngmen all over Bengal. 


ae Chief Justice: You mean by distributing seditious litera- 
ture 


Mr. Norton : Yes. 


The Chief Justice: You associate those who managed the 
Chatrobhandar with the conspiracy ? 


Mr. Norton: Some of them. I say my learned friend's client 
was put on there for the purpose of distributing sedition. 


Mr. Chuckervarti then read the evidence of the varions witness- 
es by which the prosecution sought to prove Indra Nath’s connec- 
tion with the Chatrabhandar and said, the suggestion was that 
Indra Nath was put on the Board of the Chatrabhandar by 
the conspirators to carry out the purposes of the conspiracy. There 
was absolutely no evidence, in fact the evidence was the other way 
—that the Chatrabhandar had branches in the country. 


Turning to the connection as suggested by the prosecution, 
between the da ana and Indra Nath, Counsel said that there 
were eight searches of the Jugantar beginning from the lst July 
1907 and apparently ending on the 23rd July 1909, for a period of 
twelve months from time to time. A warning was given by the Gov- 
ernment to the paper some time in June or July 1907 and searches 
took place at various places where the Jugantar office was, 
but nothing of an incriminating nature connecting Indra Nath with 
the Jugantar or connecting the Chatrabhandar with the Jugan- 
tor was produced in the course of the searches or auything connec- 
ting Indra Nath or the Chiatrabhander with the Sadhana Press 
from which the Jugantar was published. 


Their Lordships would find, continued Counsel, that but for the 
faet of these injuries the Sessions Fndge’s view of the evidence 
~—evidence stronger even than the evidence adduced against Indra 


Nath—wonld. have been the same as the view he took with rega 
to the cases of Provash Chandra De and two other acensed. Tf 
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fact which operated in the mind of the Sessions Judge and which 
was pressed upon his attention was the inference to be drawn from 
the existence of these injuries on Indra Nath’s hands. and the marks 
on Indra Nath’s person. 


The story with regard to the injuries was that an explosion 
was heard at 37, College Street. It was alleged that the explo- 
sion took place about the 6th or %jh May between ten and eleven 
o'clock in the day. The evidence with regard to that was the 
evidence of two nurses of the Medical College Hospital and that 
of Colonel Jordan who examined Indra Nath on the 23rd June after 
his arrest. 


Counsel then read the evidence of the nurse Burke and that 
of Col. Jordan. He next read the evidence with regard to the 
injuries and marks on Indra Nath. 


The Chief Justice: Are any prescriptions forthcoming ? 


Mr. Chuckervarti: No. With regard to that your Lordships 
will bear in mind that his father is a doctor. 


- The Chief Justice : Prescriptions of the chemists ? 
Mr. Chuckervarti : There was none produced. 


The Chief Justice: Was there any test applied for the purpose 
of showing conclusively whether it was gun powder or not P 


Mr. Chockervarti: No. Microscopical examination will have 
conclusively proved that there were small particles of unconsnmed 
earbon which stuck to the skin. 


Carnduff, J : Is there any authority for that ? 


Mr. Chuckervarti : Iam much obliged to your Lordship. I will 
produce it. 


Mr. Norton : Col. Jordan was not asked that question. 


Mr. Chuckervarti: Our grievances are these: Where there is 
evidence, direct evidence, for the establishment of a crime there it 
becomes the question of credibility or not. But if a crime is to be 
established on circumstantial evidence, as it is admitted to have 
been done in this case my submission is that it is for the prosecution 
to establish that no other alternative is the reasonable probability. 
First take the injuries on the hands. Col. Jordan's evidenca, so far 
as those injuries were concerned, is consistent with what was said 
on the occasion. , So 

Mr. Chuckervarti : With regard to the position cf injuries I will 
make one remark. Col, Jordan saya that the dhoti would have pro- 
tected Indra. If the injary was of such a character that the left hand 
‘was blown off and the right hand was injured, the dhotd wonld have 
been no protection af all, Your Lordships iniow ‘what the’'natare 
ofa dhott is. It would afford hardly ary proteztion. 
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The Chief Justice: What puzzles me is this. [do not know 
what happened ; whether it was gan powder; whether it was 
burnt ; or what was the condition of the gunpowder ; or what was 
its position. ) 

Mr. Chockervarti : I don’t know what ia their case. 

The Chief Justice : Wonld it be a bomb ? 


Mr. Chuckervarti : If the bombs were exploded I don’t think it 
would have only blown off the hand. The case for the prosecution 
is that so far as the bombs, which have been produced in this case, 
are concerned they are not made of gunpowder at all. They are 
made of picric acid or some other explosives like that. 


The Chief Justice: Is there any evidence that gun powder 
if not enclosed in some fine space would cause that kind of 
explosion P 


Mr. Chuckervarti: No evidence on the record. We do not, 
know what the theory of the prosecution is as to how this aceident 
happened—with gunpowder or not. So far as the learned Jadge is 
concerned it is difficult to say what the finding is as to the way in 
which the gunpowder was used or why it was used. 


Referring to thé case for the defence as to the existence of the 
marks on Indra’s body, Mr. Chuckervarti said that the prosecution 
was not for the pores of conviction. Their Lordships had 
held that repeatedly in 8 Calcutta 121, 10 Calcutta 140 and only 
the other day in connection with the case of Jadu Lal. Counsel 
submitted that it did not exonerate the prosecution to say that 
because Col. Nandi was Indra's father, it was not for the prosecn- 
tion to call him. If the wu’ ject was the ascertainment of truth 
it was incumbent on the prosecution to have called Col Nandi. In 
addition to that there was the power in the Court. It was for the 
Court to say that Col. Nandi’s evidence was necessary for the 
purpose of ascertaining the truth. The Judge disbelieved the 
evidence of Raghu Nath, Pabitra and Sarada with regard to the 
existence of the marks. 


Continuing Mr. Chuckervarti said that according to the prose- 
caution Indranath was the collector of arms and ammunitions. 
Could their Lordships conceive that on the Sth or Gth May the 
appellant after reading the accounts o? sensational arrests in the 
garden and other places on the 2nd May, would sit down to make 
experiments in broad day light in a room, just in front of the 
Medical College ? The garden was then in the custody of the 
police and the men to whom they were to be sapplied were in jail; 
for whom would he do thai? Even asyuming everything ageinat 
the appeantg thay could not draw any inference from that at alh 

| difter then dealing with the findings of thearticles at 37, College 
Street, Connsel went on to deal with the Jamalpur ineident. ‘He said 
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that the judgment in that case should not have been need in this 


Case, 
The Court then rose for the day. 


TWENTY-FOURTH DAY’S PROCEEDINGS. 


Mr. Chuekervarti continuing itis address on behalf of Indra 
Nath Nandi said he had only a very few observations to make 
with regard to the judgment in the Jamalpur case. His submis- 
sion was that that jadgment was not admissible in evidence in sup- 
port of the previous conviction and that was admitted. It was 
not admissible as a fact showing either the state of mind or 
intention of a person within the meaning of section 14 of the 
Eyidence Act. He understood Mr. Norton to suggest that it 
was evidence under section 14 of the Evidence Act. In point 
of fact the judgment and conviction was not a “fact” within 
the meaning of the section as shewing the “intention” of Indra 
Nath. On the contrary it was an pom formed by a tribunal on 
certain evidence. Nor was it evidence under section 15 of the 
same Act as showing whether any act was accidental or inten. 
tional, The class of cases covered by sections 14 and 15 of 
the Evidence Act was described by the learned anthor in 
parsers h 784, There the learned author referred to sections 

~?4 and 15 and various i4ustrations under those sections. What was 
alleged was that Indra Nath and Sudhir were in company with two 
local men of Jamalpur and as there was an apprehension of a 
disturbance between the Hindus and Mahomedans being caused 
by these persons they were bound down under section 107 of 
the Criminal Procedure Code to keep the peace. Counsel conld 
not understand how that could possibly be used as evidence 
for establishing the association with the offence of waging war 
against the King. That occurrence was in April, 1907, As 
regards this part of the case Counsel preferred to wait before 
making his submission until he had heard Mr. Norton as to 
how the latter proposed to establish a connection between Indra 
Nath being bound down to keep the peace in April 1907 and 
the offence of waging war against the King. 


That, said Mr. Chuckravarti, was the whole of the evidence 
affecting his client and he would now draw their Lordship’s 
attention to Indra Nath’s statements before the committing Magia- 
trate and his statement in the Court of Sesaion. 

There was 6né point to which he desired to diaw their Lord- 
shipas’ attention now. Even assuming that the search, the arrest 
and the sanction of the Government were all illegal, he waa afraid 
he could not say that on that ground the trial was bed. But 
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1@ was going to make his submission from this point of view, 
amely that a Crown prosecution was a prosecution for the ends of 
ustice, to bring a man to justice. If a man had broken the 
aw he must take the punishment which the law awarded. On the 
ther band if he was an innocent man it was a grievous wrong that 
e should be convicted. Therefore if he could show their Lordships 
hat the police were the masters of the situation, that they initia- 
xd the proceedings by breaches of the law and by breaking the 
malities of the law devised for the purposes of the protection of 
1¢ citizen and if it was shown that the object of the prosecution 
as not to bring offenders to justice but to run in A or B or 
, then the prosecution could not complain if its conduct was 
‘iticised in this way. 

In this connection Counsel read a passage from the charge 

the Jury of Chief Justice Cockburn in the case of Regina 
'ainst Bolton reported in 12 Coxe, 87. Continuing Counsel 
id that he could not conceive, if the object of the proseon- 
on was to run in the man at any cost, that the whole case should 
't have been first placed before Counsel and Solicitor for the 
‘own and that sanction to prosecute obtained in the regular way. 


Mr. Chuckerverty next referred briefly to the law points 
lating to the cognisance of the Magistrate and the legality of the 
vernment sanction. 


Counsel next referred to the case of Regina against Harvey 
vorted in 11, Coxe, page 574. He also cited the case of Foster 
1 Finlayson at page 490, but thought that would hardly assist 
ir lea He then read Best on Evidence, 10th edition, 
ge 247. 

The Chief Justice: There is a Government expert in hand- 
iting. 
Mr. Chukerverti: Yes. 

The Chief Justice: Was he not called P 


Mr. QOhuckerverti: No. I think Mr. Das has submitted that 
re are traces on the record that some documents were sent to 
Government expert for the purpose of examination. 


Mr. Norton then began his address on behalf of the Crown. 
said he proposed to give their Lordships » short and condensed 
'y in ‘the shape of a narrative of what the case for the Crown 
i was, Hitherto they had only been able to make up piece- 
i from various documents and varions isolated passages in 
judgment what the case for the Crown really was. He would. 
try to make the narrative from the confessions as he wished 
how the narrative really corroborated, and was corroborated by 
confessions and by that method enhanced the value of the 
essions, . 


36 
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In 1908 or 1904 Barindra Kumar Ghose, #0 far as the cons- 
piracy was concerned, came down to Bengal from Baroda from the 
companionship of his brother Arobindo Ghosh. New Arabindo 
had been acquitted and Mr. Norton was not going to make the 
faintest suggestion that Arabindo was guilty. But it waa neces- 
sary to recollect for the purposes of certain documents’ which 
Counsel would have to place befpre their Lordships that there was 
the closest relationship of blood, between Arabindo and Barindra 
in order that their Lordships might draw the inference which he 
would ask them to draw as to certain important documents 
which passed between the brothers. ; 


Barindra came to Bengal and preached independerice for two 
years. At the very earliest moment that he came into touch 
with Arabindra his mission—and Barindro made no secret of 
it—was independence, complete, final and decisive. After preach- 
ing this gospel of independence here for two years Barindra went 
back to Baroda and with his brother studied there for one year. 


In the interval, continued Mr. Norton, certain important oceur- 
rences had taken place which it was important to remember. The 
first was the Partition of Bengal which took place on the 15th 
October 1905. Almost concurrent with that act the doctrine 
of Swadeshi had been introduced and became the fashion through- 
ont the length and breadth of Bengal, and with jt ita attendant 
satellites of boy-cotting and picketing. He referred to that to 
show that although he could not prove any part of the Swadesh 
movement, the boy-coft or the ae ale were directly connected 
with the conspiracy, yet in a manner they paved the way for 
what followed. 


At any rate on Barindro’s return to Bengal he found the 
field well manured for his purpose and that any seed sowed 
then would fructify and multiply. 


On the 2nd November, 1908, the Sandhya newspaper, which 
was responsible for a good deal of evil, came into existence. The 
Editor of the Sandhya was a man named Brahmo Bandhab 
trie de and he eventually died on the 17th October, 1907, 
while undergoing his trial for sedition. That was a period of 
activity and political re-cradescence and Mr. Kingsford was 
engaged in passing severe sentences—Mr. Norton would not say 
too severe-—on certain journals in Bengal. 


With a certain amount of skill and political foresight, remarked 
Mr. Norton, Barindro made use of the fact that it was among the 
student population of Bengal that the agitation had mostly found a 
home. Barindro availed himself of the material he found ready 
made to his hand in the shape of a bet large number of young 
boys, inflammable to a degree to whioh his elder covntrymen 
were not amenable. Barindra recognised therefore that to carry 
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his doetrines into t he most turn not to the stable po- 
pulsation of Bengal but to young boys, whose minds were more 
easily influenced through their hearts. 


With considerable statesmanship Barindra recognised that the 
shortest and surest way to the hearts of the young men he intend- 
ed to recruit from was to inculcate into them the principles of 
religion. Barindra evidently followed the principle that the 
sword struck more apes from the hand the owner of which 
believed he was guided by divine inspiration. 

Mr. Norton did not say that Barindra was a black traitor 
Many of these young men might have been impelled to act as they 
did under the belief that what they were doing was for the 
good of the country. 

Religion, however played a prominent part in this matter. 
That was clearly shown by the fact that the Geta, the Upantshad 
and other religious books were found in almost every search. 


That the object, however, was not to send out a band of 
missionaries or religious workers was evidenced by the fact that 
with considerable strategy the Society was divided into three 
departments, namely, the mechanical, the intellectnal and the 
spiritual. Over the spiritual department Upendra Nath Banerjee, 
of whom Counsel would say more later on, presided. 


Counsel then referred to the pernicious influence exercised 
by the Mukfc Kone Pathe and the Jugantar aud said that he 
held Barindra responsible for the Jugantar the doctrine of which 
was “men, money, weapons.” Those were the three factors 
without which no revolution could hope to be complete. 


In February 1906, continued Mr. Norton, they found at 
Midnapur, which throughout this case played an extremely 
important role, that Khudiram, who himself played a very active 
part, was arrested with « seditious leaflet. A copy or duplicate of 
this seditious leaflet was found in the house of Bijoy Chandra 
Bhattacharjee, who had been acquitted, Bejoy attributed that as 
belonging to Chandra Kanta Chuckerbutty, one of the principal 
conspirators, who had absconded and for whose arrest a warrant 
had been issued. Khudiram was one of the two men who com- 
mitted the Mozafferpore murder. 


Mr. Norton there read the pamphlet which was headed. “The 
Partition of Bengal” and characte.’s+d it as an inflammatory appeal 
to the people. 

What, asked Counsel, would be the probable effect of placing a 
document like this in the hands of the young men to whom it was 
addressed ? One could scarcely be surprised at the result if 
this was the class of literature distributed iri, bes the country. 
The result was that it led to these unfortunate boys being placed 
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on their trial, convicted and sentenced for the offences with which 
they had been charged. This, in connection with the articles 
in the Yuyantar and the Sandhya, as their Lordehtps would see, was 
the class of weapon which Barindra selected for his purpose, 


Khudiram’s death, said Mr. Norton, might be fairly attributed 
to the influence of Barindra. 


Barindra had in the main debauched the youth of Bengal and it 
was possible for Khudiram ong others—to be inflated to 
such an extent of religious ecstasy that the murders of Mrs. 
and Miss Kennedy by mistake for Mr. Kingsford followed. 


On the 15th of March 1906, said Mr. Norton, the firat issue 
of the “Yugantar” came into existence. Barindra, himself selected 
the “Yugantar” as*one of the direct weapons for the purpose 
of securing a revolution. It did not matter whether they were 

reparing for a far-off revolution or a revolution in the immediate 
uture. The law made no such distinction. 


The moment that two of these persons conspired to wage 
war the offence was complete even if no overt acts were 
committed. 


TWENTY-FIFTH DAY’S PROCEEDINGS, 


Mr. Norton continuing his address on behalf of the Crown said 
that when the court rose on Saturday he had brought their 
Lordships up to the 15th March, 1906, as being the date on 
which the first issue of the “Yugantar” appeared. In connection 
with that the registration of the “Yugantar” under the Press Act 
was on the 12th March. It was stated to have been printed at the 
Kamala Press at 86, Bonomali Sircar’s Street. So regarding the 
details of the “Yugantar” he did not propose to trouble their 
Lordships at present, but he would have to deal with the object and 
motives of the “Yugantar” at greater length when he would 
come to its connection with the “Mukti Kon Pathe” which 
was merely a condensed emanation of the “Yugantar”. 


Historically it was worth while recollecting now that the 
Partition of Bengal in October, 1905, was not the commencement of 
this feeling of unrest and bitterness against the British Government. 
If the statement to which he had already alluded was true— 
and there was no reason to suppose it was not true—and if 
so far back as 1903, or 1904, Barindra Kumar Ghose had been 
perambulating the districts of Bengal, then it was quite clear 
that the unrest was attributable to causes which, according to 
those who were promulgating them, had arisen long prior to 
the date of the Partition. 

It was impossible to deny that the Partition—and probably 
honestly—embittered and focussed the popular resentment, made it 
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to accentuate the feelings which came into being long before 
the date of the Partition itself. 


- Again with considerable skill from this point of view, the 
Partition was seized hold upon and was impressed into the general 
service of those who were embittered—or proposed to be embittered 
—against the English rule in this country and was used for 
the general purpose of inciting those feelings which had un- 
fortunately resulted among other things, in this case. 


With regard to the Yugantar he would ask their Lordships 
to note that it was the parent of “Mukti Kon Pathe” which 
was nothing but a condensed selection of some of the most virulent 
of the bi ell articles, not merely collected together, not merely 
printed and disseminated among the student population but collected 
and issued with extraordinary and significant haste as was 
evident from the preface to the second edition. 


The person responsible for that had failed to answer through 
his Counsel as to what was the necessity which prompted him 
to bring out this new edition in November, 1907, the first being in 
January of the same year, and the extraordinary haste in bringing 
out a fresh edition of the most virulent of the “Yugantar” 
articles. 


As that stood unexplained it was not anfair to impute to 
that person and to those behind him—that person was the 
lieutenant of Barindra Kumar Ghose—that this extraordinary 
haste indicated in his eyes and in the eyes of his associates 
the importance to be attached to these “ Yugantar” articles in 
disseminating their views. It was therefore necessary that those 
articles should be epruduced and spread broadcast so that their 
doctrines might be more readily accessible to the persons whose 
heart they were trying toinfluence. That their Lordships would see 
from the statement of a witi2ss who is dead. 


Continuing Mr. Norton said that witness was the father of 
one of the accused persons (Purna Sen)and he stated that the lan- 
guage of the “Yuganiar” was grand. That was not the impas- 
sioned utterance of a boy but the mature deliberation of an old 
man. 


Mr. Norton then called their Lordships’ atiention to the men 
who, he had evidence to shox7. sere connected with the “ Yagantar” 
They were Barindro, Abinash, Bhupendro Nath Dutt, one of the 
accused, absconding Sailendranath Bose, another accused, Taranath 
Roy Choudhary, an absconder against whom the case for the 
Crown was that he was one of the conspirators, Indra Nath Nandi, 
another acoused, Sishir Kumar Ghose and Poresh Ghose who had 
absconded and who was one of the registered printers of the 
‘ Vugantar.” When he would come to deal with the evidence he 
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would be able to satisfy their Lordships that under Section 10 of 
the Evidence Act there was reasonable ground for believing that 
these persons were guilty of conspiracy. 


Counsel then went on to say that he would later on give their 
Lordships the language of the “Yugantar.” If he could satisfy their 
Lordships that the “Sandhya” was intended from its very outset 
to be one of the leading instruments by which Barindra and his 
conspirators intended and decided to rgach and affect the imagina- 
tion of the population to whom they particularly addressed them- 
selves, then he would ask their Lordships to hold that the languago 
of the “Yugantar” was well calculated to achieve that object 
and that Barindro preached independence in its fullest and extre- 
mest length and coupled with its expressions of intense racial 
hatred which, whether they were true or not, must necessarily have 
had a most pernicious effect in the minds of those to whom they 
were addressed. 


The keynote of those articles was not a form of Colonia] 
Self-government but ultimate and absolute independence standing 
clear of any fetters political or otherwise. Continual reference was 
made to the out-raging of modesty of Indian women by British 
officials in this country and it was repeatedly declared that British 
officers had been violating temples. In fact there was an appeal to 
one’s worst passions but not one single argument had been saduced 
to support the statement made. If that was one of the vehicles by 
which the revolution was to be achieved then no more appropriate 
language could have been used than was used’ in the “Yugantar,” 
the “Mukti Kon Pathe” and the “Sandhya.” 


Mr. Norton then said that the next date in the history of 
his story was the 3rd August, 1906, when the Chatra Bhander 
Limited vig id was first registered. At its inception in 1903 
the Chatra Bhandar was a purely honest mercantile venture 
and no exception could be taken to the reasons which led to 
the origination of that institution. However, as time went on 
the value of the Chatra Bhandar was appreciated as an orga- 
nisation both in Calcutta and the mofussil and as a convenient 
vehicle for the dissemination of literature, those responsible for the 
“Yugantar” felt—and rightly from their point of view—that 
the Chatra Bhandar even if the experiment was undertaken with- 
out the consent of the persons who primarily started it as a 
bona fide commercial venture, would nevertheless in their hands be 
a suitable conduit pipe for reaching and exciting the minds of the 
javenile population. 


It was not a of his ment to strive to show that 
the local Chatra Bhandar in 1905 started branch organisation 
elsewhere. They said they failed to establish branches and he 
accepted that statement. If however they succeeded it was so 
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much the worse for the prosecution. The failure of the local 
Chatra Bhandar to start branches elsewhere was more than made 
up by the fact that there had grown up a series of ‘other 
Chatra. Bhandars, especially at Midnapur, which became the 
local centre of sedition and revolution at which many of these 
men—Khnudiram, Satyandra, Profnila and Nirmal—met and at 
which therefore there existed, what was essential for a conspiracy, 
namely, the opportunity for discussion, the opportunity for patra 
meetings, the opportunity for exchange of opinions and matna 

information. It wag that which the organisers of the “ Yugantar” 
and the conspirators had set before them. 


Mr. Norton next referred to the prospectus of the Chatra 
Bhandar, Limited, which professed to be the pioneer Swadeshi 
concern for the benefit of the youths of the country, and said that 
to those respons‘ble for this conspiracy the youth of the conspira- 
tors was one of the main influences, That was an element which 
must be taken into consideration in estimating the guilt of the 
many young men who were accused before their Lordships. In so 
far as they were youths, as to that being ‘an excuse, Mr. Norton 
said that if they were not youths they could not have been conspi- 
rators. It was because they were young and because the value of 
their youth was appreciated by those who were forming this 
conspiracy that they were seduced. The older men the conspirators 
felt—and felt rightly—-were not amenable to these infinences. 
Thosa who organised this conspiracy felt it would be useless to try 
and influence the older and stable population of Bengal because they 
were open and susceptible to rewards from the Government. But 
one could not purchase a boy witha 0.1. E. Those who gave them 
assistance for this unfortunate catastrophe were mainly young. 
He could not —r stating the fact that Mr. Beachcroft in his judg- 
ment had been influenced by the fact that many of the accused were 

oung. The question of the youth of the addressées was steadily 
Kept in view by those who were writing these. inflammato 
appeals, The language usel was no doubt designedly used. The 
youth of the country were flooded with pernicious eloquence 
by those who were not and never would be before this court. 


Mr. Norton then read the second issue of the prospectus of the 
Chatra Bhandar and said that as regards its language, both 
Mr. Das and Mr. Chuckerverti put forward the apology that 
a good deal of that was merely the.gentimental imagination of the 
youth of the country who were addicted to practical imagery. That 
might be so. The question was whether this language was the 
mere use of forms to which they had been wedded from their birth, 
or was it used to convey a hidden and secret purpose. Reading it 
in connection with the rest of the documents in this case no o 
conclusion could be arrived at than that those who penned these 
words intended that the poverty of the nation should be used in 
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inciting sectarian hatred and revolt. If the Chhatra Bhandar was 
merely an honest mercantile venture, it would be perfectly useless 
against Indra Nath Nandi or any one else. 


Counsel next referred to the advertisement of the “Yugantar” 
on the Chatra Bhandar prospectus and said, Mr. Chuockerverti 
suggested that prospectuses as a rule needed binding. His (Mr. 
Norton’s) experience was all the other way. His experience was 
that prospectuses came on printed forms which had no cover at all. 
This prospectus was enclosed in a cover for the express purpose of. 
giving the “Yugantar” a valuable method of publication and 
advertisement. The “ Yuyantur” also’ offered to pay for the 
cost of the cover and to relieve the Chhatra Bhandar of any 
expense. 


Their Lordships would not forget that one at least of those 
whose names appeared in the prospectus of the Chhatra Bhandar 
was associated with the “Yugantar”. The Chatra Bhandar was 
associated with the “ Yugantar’. The Chhatra Bhandar was esti- 
mated at its true value as an engine of reaching persons outside 
Calcutta and for that purpose—by consultation and in concert— 
Indra Nath Nandi was selected as a fit and proper person to repre- 
sent the conspirators on the Chatra Bhandar. Of course some of 
the persons whose name et ae on the Chhatra Bhandar might 
be absolutely respectable. The introduction of Indra Nath on that 
board was for that express purpose and it was not easy td” suppose 
that his name had been put in there without his consent having 
been first obtained. Indra Nath was somewhat bolder than the 
rest of these boys, and his father was a man of position and was 
also a shareholder. x 


Referring to the advertisement of the “ Yuganiar” on the 
Chhatra Bhandar prospectus, Mr. Norton said,.the advertisement 
was headed “National.Freedom”. He read the advertisement and 
said that was the view the “Yugantar” took. In the first issue of 
the Chatra Bhandar poe no mention was made of Indra 
Nath Nandi’s name. That so far as the publication was concerned, 
it closed that portion of the year down to August. 


Then there came an incident worth noting. In September, 
1906, Hem Chandra Das went to France. Both Mr. Mitter in the 
lower court and Mr. Das here said, the visit was for the purpose 
of increasing Hem Chandra’s knowledge either as a photographer, 

senha or* jeweller. These were the three alternatives put 
orward. 


Possibly Hem Chandra was a photographer and the chemicals 
found were necessary for that portion of his art. There was no 
evidence to show that he was a jeweller except that he had sent 
home some false rupees to his wife as a present, As regards pain- 
ting there was absolutely no evidence. 
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Mr. Norton took it that Hem Chandra Das did not apparently 
go to France of his own accord. His departure in 1906 
was in reference to the conspiracy which had been started 
at any time at least one year before that as evidenced 
from the institution of the “Yugantar.’ The Crown laid 
stress upon Hem Chandra Das as being of more than ordinary 
value in this case, first, because he was older than the rest, 
and secondly because he was a man of some means, having some 
property which brought him in Rs. 100 monthly. Allusion 
1ad been made by Counsel in this case to the letters written by 
Hem Chandra Das from Paris. That was in order to enlist their 
Lordships’ sympathies. Hem Chandra’s statement in the letters 
that while in Paris he was working like a cooly, was » mere tour de 
force because he had not parted with his wife on the best of terms. 
Like many other husbands who found themselves behindhand in 
correspondence with their wives, Hem Chandra wanted to show 
his wife that his delay in writing was due to his hard work. Judg- 
ing from his photograph taken in England, Hem Chandra was 
dressed like anything but a cooly. He was dressed in tweeds and 
looked happy, robust and contented. 


Mr. Norton then went on to say that on the 3rd May, 1907, 
Indra Nath Nandi and Sudhir went up to Jamalpure. There they 
were arrested, tried and bound down to keep the peace. That 
showed that these young men were conversant with arms prior to 
this charge and were engaged in operations which, Counsel 


submitted, were preparations for the later development in May 
1908. 


On the 20th May 1907, the Navasukt/ newspaper, continued Mr. 
Norton, was started. It played various important roles in the 
lower Court. In this case however it played this important role 
in that it brought Tara Nath Roy Chandhury on to the scene 
again as well as Abinash and through Abinash, who was the right- 
hand min of Barindra Kumar Ghose, it brought in the whole 
conspiracy. 


The case for the Crown with regard to the Navasakti was that, 
at a later stage, just before the arrest in May 1908 Abinash had 
printed a manifesto for, Counsel presumed, distribution throughout 
Bengal stating that the “Navasakti ” which up to that time had not 
belonged to him but to other people, was guing to be transferred 
and that the “ Navasaktt” vias going to be placed in the 
hands of the staff of the “ Yugantar.”” That prospectus, however, 
was never issued and that transfer never actually came into 
operation. That document was intended to issue on the 9th May 
and the conspirators were arrested on the 2nd May. 


Mr. Norton asked their Lordships to take into consideration 
the discontent expressed in that notification by Abinash and 
37 
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through him by Barindra and the whole of the conspirators. If 
that was done, the views of the “Navasakt:” became of importance. 
Finding the newspaper ready to their hands, the conspirators 
availed themselves of it to express the views of the “Yugantar.” 
These views were to be circulated through the two-fold medium 
of the “ Navasukti” and the “ Yugantar.” 


Continuing Mr. Norton said that in June, 1907, came the 
Government warning to the newspapers. Mr. Norton was not 
there to defend the Government bat the action of the Government 
with regard to that and with regard to their failure to prosecute the 
“Yugantar” at the early stage had been characterised as semi-induce- 
ment to those young men to take the law into their own hands. It 
might possibly be that if the Government had been more active in 
their repressive measures the conspiracy might not have occurred. 
It was ungeneronus to impute to the Government that they 
did not give any warning and that they refrained from taking 
any proceeding. It was ungenerous to attribute any unsympathetic 
attitude to the Government. As a matter of fact, that 
warning was given. They all know that Englishmen as a rule 
were averse to interference with the fiberty of the press, and in 
this case they were blameable only for their kindness and 
generosity and for nothing else. 


e 

The Keshub Printing Works was started on the 15th June, 
1907. In connection with this Press Keshab, Basudev and 
Srimanto were convicted. The Sonar Bangla (Golden Bengal) a 
book, was discovered at the time when this Press was searched. 
Counsel then read extracts from Sonar Bangla and said that there 
was a connection between the pen which wrote the “ Yugantar” 
and the pen which wrote the Sonar Bangla—if they were not 
written by the same hand, there was no doubt that they were 
written under the same direction. 


On the Ist July the “ Yugantar” was first searched, and 
amongst other things found there were manuscripts and proofs 
of the Bartaman Lananity and the Mookti-Kon-pathe. Then 
followed a series of press prosecutions which continued till 
January 1908. On the 24th July, Bhupen was convicted. On the 
26th Sailendra was convicted and sentenced to three months. On 
the same date, Bepin Chandra Pal was also convicted and sentenced 
to six months. On the 27th August, Susil got fifteen stripes. 
On the 28th of the same month, the Sandhya was prosecuted but 
the Editor died in the course of the trial. On the-/th September, 
Basanto was convicted and sentenced to |two years’ rigorous 
imprisonment. Then again one Apurba was convicted and 
sentenced to three months. In October 1907, the Police first got 
information of the existence of the Secret Society in Calcutta. 
Then came the Seal’s Lodge, which was occupied by the conspira- 
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tors from October till the end of March 1908. Prokash Chandra 
Bose, Sudhir, Upendra Nath, Barindra Kumar Ghose, Profualla 
Chaki and Sailendra Nath Bose were connected with this house. 
No one knew who Prokash was but the case for the prosecution 
was that it was an assumed name. Exhibit 118, a letter which 
purported to have come from Prokash, was really in the hand- 
writing of Barindra Kumar Ghose and it might be that it was an 
assumed name of Barindra. 


On the 5th November, the first attempt was made at Chander- 
nagore on the life of the Lieutenant-Governor. Ullaskar, 
Rishikesh, Naren Gossain, Barin and another boy were concerned 
in this attempt. Then some time before the 6th December, there 
was a second attempt, and Bibhuti and Profulla were concerned 
in it Both these attempts were infructuous probably because 
the attempts were not scientific, Hem Chandra Das not having 
returned from France then. Then on the 3rd January there was 
that Naraingarh incident and Barin, Profulla and Bibhuti were 
concerned in it. On the 4th March 1908 a missionary gentleman 
named Higgenbotham was shot at Kustia. While on this point 
Counsel would draw their Lordships’ attention to an exhibit which 
contained this curious entry “K. M. 8S.” and under it “4-3-08,” The 
case for the prosecution was that “K. M. 8.” meant “ Kustia 
missionary shot” and undor it was the date. Mr. Norton then 
referred to an anonymous letter which was sent to Durga Charan 
Biswas, a pleader of Kustia. 

The Chief Justice: Was any of the incidents unknown to the 
public P 

Mr. Norton: Oh no. The Chandernagar incident was unknown. 
The Kustia incident, the Naraingunge affair and the attempt on 
Mr. Allen were notorious. 

Mr. Norton then went on to deal with the shadowing witnesses. 
In one portion of the judgmer: the Sessions Judge had remarked 
that the evidence of the shadewing witnesses was not creditable. 
Their evidence, however, was not dishonest. Considering the 
evidence of the witnesses, it appears that the Judge did injustice 
to the police in not accepting them as truthful witnesses. With 
the exception of two witnesses the evidence of the other wit- 
nesses were on the whole accurate. Counsel then referred to the 
opinion of the Assessors with regard to the shadowing witnesses 
and said that the Judge was the judge of fact and not the Assessorg. 


Mr. Norton then went on to deal with the shadowing witnesses 
giving the dates and the names of accused persons who were 
followed by the witnesses and the places where they were followed. 

Continuing Mr. Norton said that the Muzafferpur incident 
took place.on the 30th April and on the 2nd May there was a raid 
in Caleutta and some of the appellants were arrested, 
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Mr. Norton then went on to deal with the findings. He first 
dealt with the garden. The persons who were connected with the 
garden were Barin, Indubhusan Roy, Ullaskar, Upendra Banerjee, 
Sudhir, Paresh, Bibhuti, Hem, Sishir, Krishnajiban, Rishikesh, 
Susil, Nirmal, Indra Nath, Bhababhusan and Birendra Chandra 
Sen. The value of the things found there would be about Rs 5,000. 
Where would they get money from? They were not persons of 
meaus. From the fact that various plans were found there the 
prosecution would say that the appellants were intending to attack 
houses etc. for the purpose of collecting money. There was no 
direct evidence of any such attack. Mr. Norton then dealt with 
the various things found in the garden. Directly connected with 
the garden were the Seal’s Lodge and 15 Gopi Mohan Dutt’s Lane. 
No. 15 brought them in direct touch with 134, Harrison Road and 
Shibpur because Ullaskar went there from 134, Harrison Road. 
Then came 30 Harrison Road. Counsel next dealt with the Sylhet 
search and the search at 23, Scott’s Lane. The next important 
searches wore at the “Yugantur” office, 4 Raja’s Lane, 10-8, Rani 
Sankari's Lane, and Deoghar. After dealing with the findings of 
those places, Counsel submitted that coupling up all those things 
together it was impossible to come to any other conclusion than 
that those things wore accumulated for the furtherance of a com- 
mon design which could not he suggested to be benevolent or 
legal one. From those facts it was clear that the case for the 
prosecution had established positively a clear case which required 
an answer from the defence and they had not chosen to answer 
the charges, nor had they shaken the Crown case. That led almost 
conclusively to the suggestion of guilt. 


Mr. Norton then went on to deal with the seditious literature 
in the shape of the Yugantar, Movktd Kon Pathe and Bartaman 
Rananity, and had not concluded reading extracts therefrom whon 
the Court rose for the day. 


TWENTY-SIXTH DAY’S PROCEEDINGS. 


Mr. Norton continuing his address on behalf of the Crown 
said—One of the main instruments so far as the literary portion of 
the conspiracy was concerned was the “Yugantar.” Counsel proposed 
to read passages from every issue of the “Yugantar” which was put 
in by the prosecution. Those passages would show what was 
really the object at which these people aimed. 


These articles might shortly be summarised as follows :—It 
was impossible to read the columns of the “Yugaxtar” without 
coming to the conclusion that it was a call to arms and a call to 
preparation, and that in both cases it was an ultimate call to 
achieve the complete independence of the country. : 
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That call was based partly upon the financial rnin which, it 
was stated, English rule had brought to India. It contemplated 
the apparent drain of money which the English were taking away 
Home from this country either by way of pension or compénsa- 
tion. That money, according to the articles ought to be kepé in this 
country and the taking away of it was causing economic ruin to India. 


It was also based partly on famine and its terrible results 
which were attributable to the reforms and wicked action of the 
Government of this country, whether the persons who gave vent 
to these articles believed them to he true mattered little. The 
effect upon those who read these articles was what Counsel wished 
to touch upon. 


It was also based partly upon the alleged oppression of the 
Judicial and Executive Departments, officered by the English. 
It was a pure matter of chance that Mr. Kingsford was the 
particular embodiment in their view of judicial and magisterial 
transgression. The attempt made upon Mr. Kingsford’s life was 
a pure accident as he happened to be the magistrate who had to 
deal with the long list of prosecutions for sedition which occurred 
in the latter half of the year 1907. It might be, the fact that 
Mr. Kingsford folt it his duty todo what he did invested the 
conspirators with a particular reason for selecting him as the first 
person to be attacked. Counsel’s suggestion after he had read these 
articles would be that had it not been Mr. Kingsford, it would have 
been somebody else. He wished as strongly as he could to contro- 
vert the suggestion made for the defence—and which apparently 
found some favour with Mr. Beachcroft—that the attempt upon 
Mr. Kingsford’s life might be reduced from an attempt in the 
nature of war to more private grievances against one particular 
individual. Throughout, these articles were clothed and garbed 
in the language of fervent poetry, the language used being 
extremely fine. It came from nn educated man and was written 
with considerable force and vigour and, he was bound to 
say, in certain instances with a considerable amuunt of logic. 


Counsel then went on to say that connected with the Yuyantar 
in a way but not in the sense of being direct instruments in 
the hands of the conspirators, were two other newspapers. 


The first was the “Sandhya,” an older newspaper, which came 
into existence in 1905, but which Counsel did not say was brought 
into existence—because there was no evidence to that effect—to 
serve the ends of the conspirators. But whether or not it was the 
outcome of some of the early teachings of Barindra Kumar Ghose 
during his perambulations in the province of Bengal, this was 
quite clear that it enunciated its doctrines in language far infertor 
to the “ Yugantur "but appealed more brutally than the “ Yugantar” 
to the more uncultured portion of its readers. That it was read 
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by many people and was regarded with a certain amount of 
affection and esteom was apparent from the correspondence which 
Counsel would read later. 


Connected -vith the “ Yugantar” itself was the “Mukti Kon 
Pathe” which Mr. Norton charged with being part and parcel of 
the conspiracy. It consisted in the main of articles translated 
bodily from the columns of the “Yugantar ” and its popularity is 
showu from the several editions to which it ran. 


Then there was the “ Navasaktt’? newspaper whose principal 
home was at 48 Grey Street. It had been there anterior to the 
80th April on which date by common consent Arobinda, Abinash 
and Sailendra removed there from 23, Scott’s Lane. It was much 
more guarded in its language than the ‘Sandhya’. Counsel referred 
to it for two reasons, first by reason of its contents, and second, that 
bad as it was it was not considered sufficiently bad by Abinash. In 
April 1908 Abinash issued a prospectus in which he disclosed his 
intention of converting “Navasakt:”’ into a weekly paper and with 
it coupled the promise—which no doubt was the hait to those he 
was addressing —that it would henceforth berun by the same staff 
which had formerly run the ‘ Yuganiar.’ 

Counsel then read the articles in question commenting as ho 
went along. 

After reading the whole of the articles which appeared in the 
Yugantar Counsel said that taking asa whole those articles were un- 
doubtedly impassioned and their language was magnificent. From 
these articles it appeared that from the very start Barin intended 
to preach doctrines, which had the ultimate aim of achieving 
a complete and unfettered independence and for the attainment of 
that purpose two things were necessary, viz. (1) a band of young: 
men and (2) & band of youngmen to be instilled with deep religious 
sentiments. The “ Yugantar’ was used as an instrument to preach 
those doctrines to the youngmen. 


The Court then rose for the day. 
TWENTY-SEVENTH DAY’S PROCEEDINGS. 


Mr. Norton continuing his address said that on Tuesday he 
dealt finally with regard to “ Yugantar”. Counsel had placed 
extracts from all the issues available to the Crown for the purpose 
of enabling their Lordships to see the general tenor of those 
articles and he had shown to their Lordships that the objects 
of those who ran the “ Yugantar” was really to atir wp revolution 
and to stir it up in the guise of appeal to patriotism which 
hen emsit upon absolutely untrue representations about the finan- 
ss wth ig of the country, violation of female modesty and 
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Although the case for the Crown was that the appeal for 
financially helping the revolution, which was contemplated by the 
“Yuganiar,” was in the main confined to the youths of the country, 
Counsel said, as a matter of fact, the “Yugantar” did not confine its 
attention to procure the means of warfare from the youths alone. 
Another method was adopted to attract the older population 
and that was only for financial help. While dealing with this 
iden Counsel drew their Lordships’ attention to the valnable 

nds at 134, Harrison Road. The reasonable deduction from that 
would be that the money must have come from somewhere. 


The question was where could they get the money P Was any 
one of them able to pay that P There was not a single person 
amongst them who could afford to pay except Barin and Ara- 
binda. But so far as Barin and Arabinda were concerned, 
the evidence was that they had the ancestral debts and at- 
tempts had been made in 1906 or 1907 to get rid of the gar- 
den for the purpose of devoting its proceeds to pay back the debts. 
The pecuniary help therefore was not likely to come from them. 
The money must have come from sources which, so far as the case 
was concerned, were not disclosed. The result of an appeal like 
that made throngh the columns of the “Yugantar” was likely 
to have its effect. They appealed to the very worst part of 
human nature with the result that the persons who believed 
that there was a real substance for complaint came forward. 

Referring to the Partition of Bengal, Mr. Norton said it 
was unquestionably one of the land marks in the history of this re- 
volution, Counsel was not there to express the faintest praise or 
dispraise with regard to that question. He was only there to 
say what was the effect of it upon the minds of the people, 
apart from the question whether it was right or wrong, wise 
or unwise, necessary or unnecessary. The partition was used 
as an instrument of appeal. The effect of the partition was 
the severance of two people who, rightly or wrongly, honestly 
or dishonestly, claimed to have a common bond of union between 
themselves. There were some people who believed that it was a 
wholly unnecessary action on the part of the Government and that 
it was intentionally cruel. Taking advantage of this, the people 
who were conducting the “ Yuyanfar” used the wonderful power of 
their pen, As the engine of appeal was in their own hands 
they misrepresented the acts of the Government in order to attain 
their own end, From that point of view they could understand 
why it was that the 16th October had always been regarded 
as the day of humiliation and prayer. Historically speaking— 
if the confessions were true—the unrest began two years before 
the Partition of Bengal. The effect of the partition was the crys- 
telisation of the germs of revolution which had been thrown 
broad cast, oat, 
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Mr. Norton then read various articles which appeared in 
the Sandhya newspaper. 


Mr. Norton then wanted to read articles from the “Navasaktc” 
which, he said, was far superior in phraseology. Although it was 
not one of the limbs of the conspiracy, it was used as a means 
for the spread of their cult by the conspirators. 


The Chief Justice : How can you connect it with the conspiracy 
if it is not a limb of it P : 


Mr. Norton.—At the search of 48, Grey Street an account book 
was found which showed that Taranath Roy Chowdhury was 
on the staff of the “Nacasaktc” and used to get Rs. 20 a month. 


The Chief Justice: Is it protitable to read the articles if there 
is a aaa evidence of the connection of the paper with the conspi- 
racy 

Mr. Norton in reply said that Taranath left “ Yugantar” and 
went to “Narasakt?.” He was helping the latter paper in the 
same way as Abinash was helping the “ Yugantar.” There was 
evidence to show that the “Navasakt:” was used as a newspaper 
on which the conspirators had some control. The proprietor of 
the paper was Babu Monoranjan Guha,a man of wealth and 
position, and that ;was the reason for the comparatitely moderate 
tone of the paper. It was known that Mr. Guha would not allow 
his paper to be used in the same way as the “ Yugantar”. 
Abinash issued a notice that the ‘“Navasaktz” would be 
converted into a weekly, paper and from the 9th of May, it would 
take a new lease of life—it would be edited and managed by the 
Yugantar staff. In-.other words he intended to change it to keep 
the tune of the “ Yugantar”. Both these papers had the same com- 
mon aim. 


Mr. Norton then read extracts from some of the articles from 
the “Navasakt?” and then proposed to read the whole of. the book 
called the “Bhowan:z-Mander.” 


After reading the whole book Mr. Norton observed that there 
was no doubt that it was a fine piece of writing, and Counsel 
believed it was written by Arabinda Ghose for there was no native 
of India except Arabinda who could write snch excellent English 
and who could put Vedantie thoughts and ideals in such form. 
Counsel was prepared to concede and believed it to be so that the 
idea of the writer was perfectly lhonest—the spiritual regeneration 
of India and for that matter the whole world. What he objected 
to was the method used for attaining that. The writer had in eon- 
templation not only the spiritual welfare but material wealth. 
Counsel did not suggest that it was written for the garden, but at 
the same time he must say that the men in the garden nsed the 
idea for purposes for which it should neyer have been used. 
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Mr. Norton next read extracts from a book <a the “Bariaman 
Rananats” (Modern Warfare). Counsel observed it was a remark- 
able book dabbling with the military knowledge of more European 
nations than one, 


Counsel had not concluded reading this exhibit when the 
Court rose. 


TWENTY-EIGHTH DAY’S PROCEEDINGS. 


Mr. Norton after dealing at length with the various plans put 
in by the prosecution said he would deal with the police evidence as 
a whole in this case, what they did and what the Sessions 
Judge found with regard to them. This was important to the 
Crown, because Counsel was going to rely on the evidence of 
shadowing witnesses. He maintained that the police evidence in 
this case was honest and trustworthy, and it would be unfair to 
them as well as to the Crown to abandon what he believed to be 
evidence on which one might safely place reliance. The police 
were open to the class of attacks made upon them. With dg, to 
the identification of Barindra Kumar Ghose and Sishir Kumar 
Ghose in April, the record showed that their identification by 
the police was a mistake, but Mr. Beachcroft held that it was 
an honest mistake. 

Continuing Mr. Norton said that there was a general attack on 
the conduct of the police with regard to the documents as a whole. 
All that was said was that some exhibits were mixed up and there- 
fore their evidence ought to have been rejected. 

Continuing Mr. Necton said that there was no dishonesty 
on the part of the police. With regard to the 17 men, who 
were acquitted there was not a single instance, where the Ses- 
sions Judge remarked that he didi not believe the police witnesses. 


Counsel would next deal with the remarks made by Mr. 
Das regarding the shadowing witnesses. ‘ " 

The Chief Justice: Mr. Das said, if I am not misrepresent- 
ing him, that the police never knew anything at all about this 
affair until after the confession and then they constructed their. 
evidence as to watching on the basis of the confession. There was 
some slight qualification to that, I think in one instance, but 
generally that was the argument. 

Mr. Norton: How came the police to raid 134 Harrison Road P 
That must have been in ee of some knowledge of some 
sort. What abont 15, Gopi Mohan Dutt’s LaneP There was not 
a word about it in the confession, How come they to ask for 
a search warrant, 
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The Chief Jugfice: So far as the searches go, the confes- 
sions could have been no guide, because the searches precede confes- 
sions in order.of time. I suppose what was suggested is this that 
there was an information on which the places were selected for the 
search but the substantial story was not learnt until the con- 
fessions were made. That was the theory. | 


Mr. Norton: It is now suggested. Itisa new argument. It 
comes to this that there was information which enabled us to know 
certain places. In the first placa that would account in some 
measures for the view that the ifformer gave the information. 
But the view that the case was afterwards falsely worked up 
in consequence of the information given by the confessions cannot 
be applied truthfully with regard to the Seal’s Lodge. 


With regard to the question that the police had no power 
to arrest, Counsel would refer their Lordships to Section 44 of the 
Criminal Procedure Code. Under that section it was obvious that 
the police had the power. 


With regard to the question as to the admissibility of the 
confessions, Mr. Norton proposed to argue on two grounds. That 
rested partly upon facts and partly upon the question of law. Aa 
to facts, Mr. Birley was acting under Section 164 of the Cri- 
minal Procedure Code and therefore the confessions were at 
once admissible under that section. The Crown had conclu- 
sively proved that before Mr, Thornhill there was no case, 
All that he was asked to do was to issue a search warrant, In fact, 
he did issue the warrent legally under Section 96 of the Code. 
What were the facts before Mr. Thornhill? They contained in the 
statement reduced to writing by the complainant Purna Chan- 
dra Biswas, which showed that Mr. Thornhill was acting in 
the investigation of a case over which he had no jurisdiction. 
Thereafter on the 2nd May all the raids were made and the 
occupants of each respective house was arrested. That was the state 
of things when these persons were arrested on the 2nd May. They 
were then taken to the Commissioner of Police who kept them 
in police custody. 


The Court then rose for the day. 


TWENTY-NINTH DAY’S PROCEEDINGS. 


Mr. Norton continuing his address on behalf of the Orown said 
that on Thuradsy he was seeking to show that Mr. Birley in record- 
ing the confessions, which he did on the 4th May was competent 
under the law to record them under Section - inagmuch aa the 
law snabled him so to do, because at that time it was impossible, 
that he could take cognizanee of the offences for which these men 
were being tried, | 
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_ Mr. Norton then went on to say that his argument was that Mr. 
Birley was well within his rights when he acted under section 164. 
He based his argument on the fact that Mr. Thornhill merely acted 
as & conduict pipe in issuing search warrants in respect of investi- 
gations started up-country of which there was a complaint in the 
hand writing of Mr. Thornhill himself on the back of the application 
ay in by Inspector Purna Chandra Biswas. Therefore Mr. 

ornhill was not in seisin of the case and hence there was no 
question of a transfer from Mr. Thornhill to Mr. Birley. The 
right of Mr. Birley to act as he did would depend upon the 
question as to how this case came before him. It was quite clear 
Mr. Birley got knowledge of it on the 2nd or 3rd, came to Calcutta, 
e certain enquiries and decided to try the case himself. 
Counsel thought the Magistrate was wrong when he said he 
treated the order of the ard May as an order of transfer. Strictly 
speaking that could not be so. The Sealdah Magistrate had never 
taken cognizance of the case and could not transfer a case which 
was not on the record. What Mr. Birley evidently meant was 
that the Sealdah Magistrate was not going to enquire into the 
matter. If Mr. Birley took cognisance of the case he did so under 
section 190 clause (c) of his own motion because there was no 
complaint and no police record. Mr. Birley could not take 
cognisance of the offences under chapter VI. The defence could not 
plead any misfeasance on the part of Mr. Birley in taking 
cognisance under section 190 clanse (c). Therefore there was no 
substance in the complaint—should it be raised—that the accused 
were in any way prejudiced. All that could have been done 
Mr. Birley did, namely, to commit. What did Mr. Birley doP 
On the 3rd he made up his mind that he was going to enquire 
into this under chapter VI. On the 4th a certain number 
of men were produced before Mr. Birley by the police and he was 
asked to record their confessions. Mr. Birley did so. If under 
the Jaw he could not take cognisance of the offences under chapter 
VI yet on the morning of the 4th he had taken cognisance of the 
offences which the law permitted him to take cognisance of. The only 
thing left for him was to take cognisance of the offences alleged 
under the Arms Act or unlawful assembly, both of which offences 
were cognisable. If Mr. Norton was right in his view that section 
164 applied in its entirety, then these confessions were probably 
reseed and were worth what they were against each of the 
confessing persons, while under section 30 of the Evidence Act 
they were evidence against each of the persons they professed to 
incriminate. , 
Agguming, however that section 164 did not apply, Mr. Norton | 
anid he had been through innumerable cases with the result that he 


had not been able to find a single decision from 1883 in which this 
argument seemed to have been either advanced or to. have received 
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any attention, namely, that section 164 was an enabling and not a 
disabling section. The confusion seemed to have arisen on the 
introduction of, and the interpretation placed on the words “to be 
forwarded” that had permeated most of the decisions with regard 
to the later Act, section 122 of Act X of 1872—the old Act—wasa 
very different section from 164 of the present Act. Presumably, 
however, Counsel could not see any difference between the opening 
language of the two sections, but of course there was a great 
difference in the rest of the language. The last graph of 
section 346 of the Act X of 1872 in‘some measure tallied with sec- 
tion 533 of the later Acts of 1885 and 1898. Counsel then read 
section 122 and 346 and said the examination under section 346 
meant the procedure under section 122. 


Mr. Norton :—I am going to argue presently when I come to deal 
with the sections of the present Code that section 346 which says 
‘whenever an examination is made” includes the right and power 
of the Magistrate to examine an accused and if in the course of the 
examination a confession is made—assuming it is volantary—then 
section 364 justifies it and it can be received under section 164. 
It has been held over and over again that under section 122 
of the Act of 1872 ifa Magistrate, who is not an inquiring Magis- 
trate, takes a confessional statement under sectiog 122 that is 
not to be treated as confession under section 122 or section 164, 
but is to be taken in that case as the foundation of the enquiry and 
is either taken under section 342—which I cannot understand— 
or under section 364 which I can, Counsel then referred to the 
Full Bench decision in § Calcutta. 


The Chief Justice.—That full Bench case was a decision simply 
for the purpose of getting the confession in. 


Mr. Norton:—Why did they introduce that extraordinary 
Section 342 P 


The Chief Justice :—They were perfectly entitled to do it 
at that time because of the words in the Act of 1872 for the purpose 
of explaining ry ery against him in the evidence. Did it not 
appear in Sec. 342 of 1872. 

Mr. Norton :—Not in that section. 


The Chief Justice :—That is the sole reason why they adopted 
itat that time in 5 Calcutta. 


Mr. Norton :—But the old Act has also got the Section 193. 
Vide 346 of Act X of 1872. 

The Chief Justice :—Section 193 has not got the words for the 
purpose of explaining ‘anything against him in the evidence. 

Mr. Norton :—No. an 
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The Chief Justice:—The case in 5 Calontia would be: imposei- 
ble now-a-days. - 


Mr. Norton :—Except with reference to Section 342. 


The Chief Justice:—I think it impossible under any cireums- 
tances. 


Mr. Norton :—Section 342 of the present code was obviously 
inserted for the purpose of explanation. 


The Chief Justice :—The difficulty met by 5 Calcutta is simply 
this. It rests on the expression of opinion, which may or may not 
be a part of the judgment, to the effect that the Magistrate, 
inasmuch as he had jurisdiction to inquire, could not act under sec- 
tion 122. That is the whole difficulty in that case. 


Mr. Norton:—Yes, then the learned Judges met that by 
these two other sections. 


The Chief Justice :—Quite true, one has to look at the dramatic 
incidents in that case. In 5 Calcutta it was clear a murder 
had been committed but the accused could not be convicted unless 
the confession was brought in. The Court then said “we don’t 
bring in the confession under Section 122, but under Section 193” 
which is equivalent to the present Section 342 without the words 
“for the purpose of explaining.” 

Mr. Norton :—Yes, I submit that would not be sound law now 
under s, 364, Act V of 1898. 


The Chief Justice: They could not have got it under section 
342 or its equivalent now. The difficulty in that case really 
consisted in a statement by the Court that the Magistrate had a 
jurisdiction to record = confession. I am afraid we must recognise 
the weight of judicial authority. 


Mr. Norton: There is nothing to show that argument was ever 
advanced. With regard to the iast paragraph of section 122 it has 
been held that confessions recorded under section 122 or which 
ought not to be recorded cannot be recorded under section 122 
because the language of that section might either be receivable 
under section 193 of the old Code or what is much more important 
in my view under section 346. 


The Chief Justice: You treat one word as immaterial in 
Section 164. You treat the word “every” distinguished from “any” 
as immaterial. I am not sare whether you are not giving away & 
good argument in your case by doing that. 

Mr. Norton: I cannot say the word “any” can be fairly or 
logically restricted to a-partioular class. It is impossible to read 
that without looking into the fact that a Magistrate who has 
jurisdiction has also power to record a confession. 
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Counsel then, referred to section 523 of the present Code where 
they found an enlargement of powers of a material charaoter 
which the legislature intended to give under the new Act with 
more plenary powers of curing defecta of all sorts as regards the 
recording of confessions under section 164 or any other section. 


The Chief Justice: I am not sure whether section 533 has 
much to do with our present difficulty. There is no question that 
all the formalities here have been observed. The only difficulty in 
that case-is that the case-had passed into a stage where section 164 
was not applicable. Mr. Birley was absolutely correct in the 
observance of the formalities. 


Mr. Norton: Then this section steps in and he that a state- 
ment Properly to be recorded under section 164 may yet be 
received. 


The Chief Justice: It says you may give evidence to get over 
formal informalities. 


Mr. Norton: That is with regard to confessions purporting 
to be taken but which have not been duly taken. 


Mr. Norton then submitted that Mr. Birley was quite right 
in acting as he did and that the confessions were admissible under 
section 164 Counsel read the evidence of Mr. Birley pn this point 
and submitted the prosecution had proved that these confessions 
were admissible, 


In support of his contention Mr. Norton cited cases reported in 
5 Calcutta, 954; 15 Calcutta, 595 ; 36 Calcutta, 281; 21 Bombay 
495, 23 Bombay, 221 and 3 Calcutta Weekly Notes, 387. 


Mr. Norton then said that he would next deal with individual. 
cases, and he would take up the case against Barindra Kumar 
Ghose first, leaving, so far as he could, the confession to the end. 
Barin was one of the co-sharers of the Mooraripukur garden. 
So far back as the 20th January, 1908, Inspector Biswas was 
informed of the existence of the t Society. 


Mr, Norton then mentioned the names of the various places 
where Barindra was seen by the shadowing witnesses and others. 
Continuing Counsel said that Barin was arrested on the y: 
and he pointed out various places at the garden. The evidence with 
regard to the pointing out of those things was not confined alone 
to police testimony, which was perfectly honest, but Major Black 
was also present there. On the 3rd Barin wrote.out.s statement 
of some sort to the police and it was written voluntarily and freely. 
On the 4th May Barin gave Kane’s name to the police. 


Before going into the documents Counsel wanted to give their 


Lordships the list of places which connected Barin and they 
were: Naraingarh, Deoghur, and Hossindangs. He wes also 
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present at 176-3, Bowbazar’ Street, when Bhupendra Nath Dutt 
was arrested. Barin was connected with certain money-orders 
which threw a flood of light in the case and the next thing was 
that he was connected with Muzaffarpur. Then there were plans of 
Maldah, which contained the handwriting of Barindra and so far as 
he was concerned his handwriting was proved. Barin «was also 
connected with Profulla Chandra Chaki and Khudiram Bose, who 
committed the Muznuffarpur outrage. In his confession Barin stated 
that he selected Profulla to go to Muzafferpur while Khudiram was 
selected by Hem Chandra Das. 

Counsel then went on -montioning the names of the exhibits 
which were found in the garden at the search of the 2nd May and 
had not concluded when the Court rose for the day. 


THIRTIETH DAY’S PROCEEDINGS. 


Mr. Norton continuing his address said that amongst other 
things there was found a note-book containing some items of 
expenditure under the heading of “marriage expenditure.” Oonn- 
sel submitted that “marriage expenditure” referred to bomb making. 


The Chief Justice: I think this is the book as to which criti- 
cism was made that it was not discovered until the third search ? 


Mr. Norton: My explanation is this. The object which the 
police had in their mind was to discover materials in connection 
with the bombs, arms and ammunitions and so on. Ié did not 
occur to them that these books were of any value until the 
got instructions from their superior officers. They then went back 
and found these books. As regards the suggestion of forgery and 
importation of records my submission 1s that the books themselves 
were the evidence. ‘There was a variety of details in the book, 
and, I suggest, it was absolutely impossible for the police to know 
them. The police were not intimately connected with the names 
and addresses of the persons who were in Bombay. It is abge- 
Intely impossible that anybody excepting the persons, to whom 
they are attributed should have written their contents. It is 
absolutely absurd ‘to suggest that the police had knowledge 
of the addresses of these persons. 


Mr. Norton then referred to a letter containing the name 
of Ram Chandra Probhu. Counsel said that this Ram Chandrp 
was @ conspirator. 7 


Continuing Mr. Norton said that there was a note book which 
contained the word “Kalke,” which is placed on hubble babble for 
keeping fire. The word “Kalke” referred to cartridges. - 

Counsel then read several other exhibits. 


The Court then rose for the-day. 
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THIRTY-FIRST DAY’S PROCEEDINGS. — 


Mr. Norton after referring to several other exhibits referred 
to exhibit 295. It was a letter signed by Barindra Kumar Ghose 
to Arabinda and was written from Surat, “Bengal Camp, near 
Ajit’s.” It runs thus :“ We must have sweets all over India ready 
made for emergency.” This letter proves that Arobinda and 
Barin were in closest terms and in political propaganda they were 
at one. There was sufficient evidence that during the Surat 
Conference Arobinda was there, and that there was a flerce attack 
by the extremists on the moderates. At that Conference Dr. Rash 
Behary Ghose was practically driven out of the camp and the 
extremists achieved their triumph. The question was whether 
they could take it that Barindra was at Surat in the absence of 
any evidence. The letter itself would give answer to that 
question, <Arobinda stated that the letter was never found in 
his house, but the Sessions Judge held that it was found at 48, 
Grey Street. Although Barin had withdrawn his confessional 
statement there was no suggestion that his statement was not 
true, With regard to this item, he had never stated that this was 
not his letter or that he had not written it. 


Mr. Bonerjee: I appeared for Barin in the lowtr Court and 
in the course of my address I most emphatically denied this letter 
and described this as forgery. 


Mr. Norton: I did not say what the learned Counsel said. 
Barin never said it and*there is no statement upon the record. I 
emphasise that Barin’s confession ‘was true. Barin never said 
that it was not true. He never denied the document. Barin was 
a man of great resolution and a person with considerable amount 
of moral force. 


The Chief Justice: On the point as to whether it was written 
by Barin did the Sessions Judge and the Assessors come to the 
same conclusion P 


Mr. Norton: No, They disagreed. 


Counsel then read the opinions of the Assessors as well as 
the judgment of the Sessions Judge relating to this point. In con- 
clusion he submitted that the evidence was conclusive that the 
letter was not a forgery. | 

The Chief Justice: What strikes me is this: It seems you 
have a fairly strong case against Barin, you are now givin 
us the impression that we will have to rely upon this letter a: 
disbelieve the opinion of the Assessors and the Sessions Judge 
on the point. ) 


Mr. Norton: Is it not a strong point ? 
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The Chief Justice: If your case against Barin rests upon this 
letter I can understand your argument. If it is merely for 
the purpose of showing that the Judge and the Assessors were 
wrong in their view as to Arobinda then you are in mistake. 


_Mr. Norton: The value that I attach to this latter is solely 
this: I say it is an additional circumstance in corroboration of 
Barin’s confession. 


After dealing with several other exhibits which connected 
Barin, Counsel said that he would deal with the confession. The 
confession was not intended to include any persons excepting 
those who were under arrest with him in the garden. So far 
as the confession went it was a trathful confession. Barin never 
intended to incriminate anybody excepting those who were 
co-accused with him. Counsel then read the confession of 
Barindra Kumar Ghose and said the acts were in the nature of a 
conspiracy to wage war and not for the purpose of avenging 
slalate wrongs of an individual. That concluded the case against 

rindra Kumar Ghose. 


Counsel would next deal with the case against Upendra Nath 
Banerjea, who was arrested in the garden and who also made a 
statement to the police. Counsel then mentioned the names of the 
watch witnesses who found this appellant at various places, pre- 
vious to his arrest, and went on to deal with the exhibits, which 
implicated Upendra Nath, and the places where they were found. 
Counsel then referred to the confession made by the appellant. 
His confession received corroboration from Barin’s and both the 
confessions were corroborated by fact and documents. It would be 
impossible for anybody to seriously believe that the police had 
concocted the evidence. 


Mr. Norton next took up the case against Indu Bhusan Roy. 
He was one of the confessing prisoners and Lis confession was con- 
firmed by the statements of Bari and Ullaskar. Counsel then 
went on to deal with the exhibits ayainst the appellant. 


Continuing Mr. Norton said that he would have to make one 
more comment in connection with the “ sweet’s letter;” whereas 
other pieces of evidence, either documentary or oral, connected 
Barin with individual persons the “sweets letter’ adumbrated a 
general rising throughout India. It was intended to sketch out a 
rising, more or less simultaneou,, throughout India for the 
purpose of a particular conspiracy. 


Counsel would next deal with the exhibits against Indu 
Bhosan Roy. First of all he would deal with the song “ My 
motherland." It was written in Bengali and the first stanza rans 
thus: 


39 


306 ALIPORE BOMB UASE TRIAL. 


“Q Banga mine, my mother Banga. O my nurse, my native 
land ! 

O mother, why thy visage dimm’d thy hair untrimm’d with 
oily hand ? 


O mother, why thy cloths are shabby, why thy seat the dust 
(and sand.) 


With vy thy sev’nty million children thee claiming “ Mother- 
land.” 


Reck thou little of thy woes, 
Reck thon little of thy want, 
Reck thou little of thy griefs, 
Reck thou little of thy brand. 


Pte sev nty million voices hail, in chorus thee “ My Mother 
land.” 


The Chief Justice: Why do you read through this P 


Mr. Norton: This was the universal teaching, showing that 
these young men had formed the picture of their motherland in 
constant distross, 


The Chief Justice: This, I understand, is a popular song 
throughout Bengal. 


Mr. Das: It was writton by a Deputy Magistrate. 


Mr. Norton : [t depicts to them the unhappiness of their mother- 
land. The Deputy Magistrate may have written it in perfect 
good faith, but that,was not the view the young men took. I lay 
special stress on the last verse. 


“And though around thy gleams celestial, has now gather’d 
horrid gloom, 


The clouds shall melt and greener glory on thy front shall once 
more bloom ; 


No driven cattle we but men, we will my mother wipe thy 
brand, 


My Goddess, my devotion’s crown, my ’lyseum, my native land ! 
Reck thou little of thy woes, 
Reck thou little of thy want, 
Reck thou little of thy griefs, 
Reck thon little of thy brand. 
ba eared million voices hail, in chorus thee ‘“ my mother- 
nd.” 


Mr. Norton next took up the case of Ullaskar Dntt who was 
implicated -by the confessions of Barin, Upen, Rishikesh. and 
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Krishnajiban Sanyal besides his own. Ullaskar’s father was the 
Professor of Agriculture at the Shibpur Engineering College and 
Ullaskar started a private laboratory there. Counsel then 
mentioned the names of the watch and shadowing witnesses. He 
was arrested on the 2nd May at the Mooraripukur Garden. 
Counsel then went on to deal with the exhibits which connected 
Ullaskar, after which Mr. Norton read Ullaskar’s confession and 
said that it was a true one and it received corroboration from 
many of the appellants. 


Counsel then dealt with the case of Bibhuti Bhusan Sirear 
who was implicated by Barin, Upen, Ullaskar and Indubhusan. 
The appellant also made a confessiun in Bengali which was duly 
proved. Counsel then said that Bibhuti was arrested at the 
garden. He said that he went there for the purpose of reading 
gita but from the evidence and surrounding circumstances it was 
evident that he was there for some other purposes. If he was 
innocent the onus lay on him to prove that. 


Mr. Norton then dealt with the exhibits that connected Bibhuti. 
He was connected with the Yugantar mess andhis name appeared 
on one of the maps, whieh was found in the garden. This con- 
cluded the case against Bibhuti. 


The Court then rose for the day. 
THIRTY-SECOND DAY’S PROCEEDINGS. 


Mr. Norton continuing his address took up the case of Hrishi 
Kesh. On the 11th May Rishikesh made a confessional state- 
ment and was also implicated by the confessional statements of 
Barindra Kumar Ghosh a: 4 Ullaskar Dutt. 


Mr. Norton then referred to the various documents, which, 
the prosecution alleged, showed Rishikesh’s connection with the 
conspiracy. Judging from his cunfession Rishikesh’s vindict- 
iveness against British Rule would probably tempt him to bring in 
as many men as he could. The phrase “preaching the new 
cult” which occurred in one of the documents, said Counsel, could 
not mean anything but assassination. 


Mr. Norton: His name is not mentioned in any of the con- 
fessions. The absence of his name rather fits in with the veer | 
I was advancing on Monday that the confessions of the 4t 
only implicated those who were arrested up to that date, This boy 
was arrested on the 10th. 

Counsel continuing said :—Ullaskar Dutt, Indu Bhusan Roy, 
Upendra Nath Banerji and Rishikesh Kanjilal declined to say 
anything. The others made statements with which Counsel would 
deal later. Although Rishikesh withdrew bis statement before 
Mr. Beachcroft he did not say it was false, 
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Mr. Norton then dealt with the case of Krishna Jiban Sanyal, 
another boy who made a statement. Counsel said Krishna Jiban 
was arrested at Maldah on the 12th May. He came to Calertia 
with Norendra Nath Baxi who had been acquitted. 


Among the documents found at the garden said Counsel, were 
some school books, which, the prosecution alleged, belonged to 
Krishnajiban. 


Mr. Das admitted that the sclinol books were Krishnajiban’s. 


Continuing Mr. Norton said that in a box was found a pocket 
book with a piece of paper having the names and prices of 
certain books on it. Among the books named on that piece of paper 
were “Garibaldi,” “Russo-Japanese War” and “Human Bullets.” 
The names of those books were interesting because the general 
purpose of the conspiracy was revolution and for the purposes of 
that conspiracy the conspirators wanted knowledge. 


In Krishna Jiban’s house were also found thirty-nine copies of 
the Yugantar of various dates, some of the copies dating back 
to 1906. That was probably the origin of Krishna Jiban’s 
subsequent action. 


The Chief Justice: On his own statement the was in the 

rden for a very short time. He is young and the question 
is whether these conspirators who, according to you, are men 
of light, would allow this lad to come in. 


Mr. Norton: They might not allow him to come in to the 
extent of taking an actual physical part in any overt enterprise, 
but that they intended to use him for other purposes is porfoctly 
clear. They may not have allowed lads to take part in any 
overt acts but they utilised them for the purpose of procuring 
money. That brings him at once within the illustration and 
meaning of section 10 Kvidence Act. His object was not to wage 
war but to contribute money for waging war. He had become im- 

regnated with the noxious doctrines preached by the “ Yugantar” 
ora year and a half before he came down to the garden. It may 
be, as Mr. Beachcroft says, that he has been more sinned against 
than sinning. Mr. Beachcroft may have been very munch impress- 
ed with his youth. 


The Chief Justice: All that may show that he was nota party 
to the real conspiracy. 

Mr. Norton: It may show that he was not a party to some 
of the real acts of the conspiracy. My argument is that he was 
an assenting party to some of the general acts for waging war. 
As soon as he becomes an assenting party he is as guilty in law as the 
man who naturally takes a cannon and points if at the Government 
House. According to Barindra, Upendra Nath and other leaders 
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had discussed the question of the assassination of the Viceroy and 
there is nothing to show that it was not an open discussion. 


The Chief Justice: If we accept Krishna Jiban’s statement he 
told us what lectures he attended. 


Mr. Norton: Yes. 
The Chief Justice: Two lectures on explosives. 


Mr. Norton: Yes. If he attended such lectures and saw 
a number of young men there, it is impossible to say that 
he did not know what their purpose was. The suspicion then 
arises that he must have been aware of what they were going 
to do. Although he may not have been taken into the actual 
secrets, it is not difficult to say that in consequence of his compara- 
tive youth he was not to take part in any overt acts but to furnish 
the sinews of war. I do not want to press the case against 
this young man unduly, but the hand of a boy of sixteen is quite as 
capable of pulling a trigger or throwing a bomb as a man of 
thirty-two. 


Counsel then read the confession which was made by Krishna 
Jiban Sanyal. 


The Chief Justice: What seems to be in Krishna Jiban’s 
favour among other things is this:—He made the statement 
without any apparent endeavour to save himself. Supposing we 
take his statement in its entirety, can we say on that he was a 
party to the conspiracy ? Assuming that there was a conspiracy 
he was in a very dangerous neighbourhood no doubt ? 


Mr. Norton: No. On itself we cannot. 
The Chief Justice. 1 think you are right. 


Mr. Norton : If I were in the position of a Judge I would not 
convict him on that alone. But the real value of the statement 
is the light it gets from otler collateral circumstances. There 
were two facts against him, namely, his previous connection with 
the “Yugantar” and his association with the garden. I quite 
admit that his youth is a matter to be taken into consideration, but 
if the facts establish the guilt, then I submit, it is a question of 
sentence. 


Mr. Norton then dealt with the case against Hem Chandra 
Dass, who was arrested at 38-4, Raja Naba Kishen Street. He 
was implicated by Barin, Ullaskar and Upen. Hem Chandra had 
been a very cautiona man throughout. He made no statement 
before Mr. Birley and refused to give his name and even sign his 
statement, His honse was searched once on the 2nd May and again 
on the 8rd May, bat nothing incriminating was found there and 
the answer to that was that one would not expect to find any 
incriminating things at his house, because everything was removed 
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from that house on the 21st April. This was the man who went 
to Paris, the case for the prosecution being that he went there for 
the purpose of learning bomb-making. This appellant, the Crown 
admitted, had some idea of photography and he had a desire to deal 
in jewellery, possibly for the purpose of increasing his own 
income. 


The Court then rose for the day. 
THIRTY-THIRD DAY’S ‘PROCEEDINGS. 


Mr. Norton continuing his address on behalf of the Crown said 
that when their Lordships rose on Tuesday he was dealing with 
the incident at 134, Harrison Road. In this connection Counsel read 
the evidence of Balai Chand Ganguli and Suresh Chandra Ghose 
and said that there was no conflict between their statements. 
Balai was in a position to mention Hem Chandra Dass by name to 
Suresh, and the moment the name was mentioned Suresh had 
reasons of his own for connecting the name with that of the man 
who came from Midnapore. Unless Inspector Purna Chandra 
Biswas was engaged in a conspiracy to swear away the liberties of 
innocent men, it was clear that on the 17th he received a slip from 
one of the two policemen in consequence of which telegrams were 
despatched to Poona and Nagpur, and Purna Chandra Biswas 
himself left on a journey. When Purna Chandra Biswas returned 
on the 28th Suresh Chandra Ghose made a report to him with 
reference to the same incident. 


Mr. Norton then read Hém Chandra Dass’ letters from Paris 
to his wife. In his first letter Hem Chandra said he had taken up 
the sacred vow of renouncing the world. That, Counsel remarked 
was absolutely inconsistent with the theory that he went to Paris 
to study the business of a jeweller. In another letter he advised 
his wife to read the “Sandhya” and the “ Yugantar” and said that 
unless she read daily she would not be able to understand the 
connection between current events and events that had gone before. 
He also referred to Lala Lajpat Rai and Ajit Singh and said he 
had made a good deal of money by selling Lala Lajpat Rai’s 
portrait. Patriotism, remarked Mr. Norton, went hand in hand 
with pecuniary profits. In another letter Hem Chandra referred 
to the condition of mother India. That, remarked Mr. Norton, 
was the condition vividly, but untruly, depicted by the “ Yugantar.” 

Mr. Norton then said that the case for the Crown was that 
Hem Chandra Dass went Home not for the innocent purpose of 
learning how to enlarge photographs or to make jowellery but to 
learn how to make bombs. 

Mr. Norton said that if the evidence in this case showed that 
Hem Chandra had gone to Paris in furtherance of the purpose of 
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the conspiracy, to learn how to make bombs in order to make himself 
a useful member of the conspiracy, then the fact that Hem Chandra 
joined the conspiracy at a later date did not mitigate his guilt 
under the law. Mr. Beachcroft had held against Counsel on this 
point but he submitted that Mr. Beachcroft was wrong on his 
interpretation of the law. The evidence did not actully connect 
Hem Chandra with the conspiracy until some time in January. 
Having reasonable grounds for supposing that Hem Chandra Dass 
was a member of that conspiracy of which there were active 
indications before January, they had to see what he did—if he did 
anything—to qualify himself for that conspiracy. His going to 
Paris was distinct evidence of his going there to learn how to make 
the bombs because he went there in pursuance of the teachings 
of “Yugantar”’ which was the national organ of this band of 
assassinating conspirators. 


Mr. Norton next said that Hem Chandra Dass was mentioned 
in three confessions, namely, the confessions of Barindra Kumar 
Ghose, Ullaskar Dutt and Upendra Nath Banerjee. 


Hem Chandra Dass, said Mr. Norton, had played a most 
important part in the conspiracy. He was a man of greater age 
and more considerable experience than the boys and knew very 
well what he was doing, Throughout he had been an extremely 
cautious and careful man—and Mr. Norton did not blame him for 
that—and a man of considerable thought. Hem Chandra had 
travelled a good deal over the world and had a large grasp of 
mankind and that made his position even worse than the position 
of some of the others. 


Mr. Norton then dealt with the case of Sudhir Kumar Sircar, 


Counsel placed the documentary evidence against Sudhir 
before their Lordship:. These documents consisted of a number 
of letters written to Sudhir by his brothers asking him to be 
moderate in Swadeshi. There was a letter addressed to Sudhir at 
41, Champatola Lane. This showed that at that time Sudhir was 
living with the conspirators. Counsel referred to another letter 
written by Sudhir and found at his father’s house at Khulna in 
which Sudhir said that he had taken a vow to serve his mother. 
land. Mr. Norton then referred to several other letters written by 
Sudhir but none of which were proved by Sudhir’s brother. 


Mr. Norton next referred to a postal M. O. receipt book in 
which there was an entry of a money order of Re. 1 sent by 
Sndhir from Seal’s Lodge, Deoghur. The defence suggested that 
it waa put there by some conspirator on behalf of the Crown, 
probably by Alum. Counsel next handed over two post cards, 
one said to have been written by Barin and another by Sudhir, 


The Court then rose for the day, 
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THIRTY-FOURTH DAY'S PROCEEDINGS. 


Mr. Norton continuing his address on behalf of the Crown said 
that at the last sitting of the Court he was dealing with the case 
of Sudhir Kumar Sircar and was discussing the postcards and he 
would repeat his remark that they were scurrilous post cards. 
The case for the Crown had always been, and still was, that the 
postcards and the other letters did go from Khulna and were 
written by Sudhir. But should it be that it was not so, and 
should it be that these two letters were in the handwriting of say 
Nibaran, then Counsel submitted thatthat fact, if true, made the 
case against Sudhir infinitely worse. There could be no doubt 
whatever that Sudhir had been proved to be up to the very hilt in 
this conspiracy. 


As regards Sil’s Lodge, Mr. Norton said that the names of the 
persons referred to in connection with Sil’s Lodge were Snrdhir, 
Sailendra Kumar Ghose, C. V. Lelly, Prokash Chandra Bose, 
Upendra Nath Bose, Sailendra Nath Bose, Profulla Chaki and 
Ullaskar. These persons were identified by witnesses whom Coun- 
sel would mention later. In connection with Sil’s Lodge there 
were certain documents of very grave importance. These docu- 
ments were Ex. 767 which brought in Abinash’s name and Ex, 
768 which brought in 23 Scott’s Lane. Ex. 769-1 was a wrapper 
addressed to Prokash, dated the 26th March, 1908. eHx. 760-2 
was also a wrapper addressed to Prokash, dated the 18th March, 
1908. Ex. 770 was an Indian national anthem on which was the 
name of P. K. Chaki. Ex. 772 was a copy of the “ Navasaktt” 
newspaper, dated the 26th March, 1908, containing the article 
“ Rumours of India being independent,” Ex. 773 was a copy of 
the “Bande Mataram” newspaper dated the 10th February, 1908 
containing the article “ Leakat Hossain”. Hx. 771 was a slip of 

aper containing a daily resume of work. Ex. 777 was a red 

bel bearing the name of a certain firm of chemists. Ex. 1127 con- 
sisted of nine pieces of tin which had been submitted to the Chemical 
Examiner and with reference to which the Chemical Examiner said 
that these pieces of tin corresponded with pieces of tin found 
elsewhere and were materials to be used for the purpose of making 
bombs. Ex. 624 was an unopend bottle of ammonia of chloride 
which was found at 134, Harrison Road, Mr. Norton was quite 
aware, that the finding of these things was open to the com- 
ment that they were of very common design and might be bought 
by the public in the various chemists’ shops and also in the bazar. 

hat, however, did not affect his argument. The very fact that 
these things were so common and so easily available to the public 
was one of the very ingredients of this conspiracy. In the book 
on revolution which was one of the exhibits in this case it wes 
stated that one of the things in which a revolutionary party 
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should endeavour to succeed was to find out all the chemist’s shops 
and thereby avail themselves of the most common materi 

which were procurable in the market. It was a curious coincidence 
that in these three places, 15, Gopi Mohan Datt’s Lane, 134, 
Harrison Road and Sil’s Lodge they should find these persons 
dealing with apparently the same chemists, and, Counsel submitted, 
obviously for the same purpose. As regards the geographical 
sae of Sil’s Lodge it. was isolated and difficult of access and 

ence it was selected for the home of the conspirators. 


Mr. Norton then read the whole of the documents relating to 
Sil’s Lodge and said that was the connection he sought to establish 
between Sil’s Lodge and the conspiracy through the documents. 
Counsel next read the evidence of the various witnesses who spoke 
of having seen the persons he had already named at Sil’s Lodge on 
various occasions. He submitted that the evidence was perfectly reli- 
able. If it was intended to convict innocent men nothing would have 
been easier than for these witnesses to have positively identified 
these persons and no amount of cross-examination would have 
shaken their identification. Counsel next read the “ monkey” 
letter and said that the facts contained in that letter curionsly 
oun ae in with the evidence of the witnesses which he had 
just read. 


Mr. Norton then said that the two postmen deposed to seeing 
Sudhir at Sil’s Lodge and one of them said he had spoken to 
Sudhir and that Sudhir had told him that he was going to Japan. 
That put the fact that Sudhir was at Sil’s Lodge beyond dispnte. 
If Sudhir’s was not the hand which wrote the instructions on 
which the others acted the question was, who else could have 
written those instructions. The suggestion was that all these 
letters were written by the same hand. That was not the case for 
the Crown, but if their Lordships accepted the view that these 
various letters were written by the same hand then Barindra 
Kumar Ghose must have written them. 


Mr. Norton then went onto deal with the case of the two Sen 
brothers, Sushil and Biren, who were sons of Kailash Chandra Sen, 
Sub-Registrar of Baniachang, Sylhet. These two brothers were 
arrested on the 15th May and they were sent down to Calcutta on 
the 18th May. Exhibit 29 (1 to 3) was the search list. Exs. 
462 to 571 were the findings. During the search Kailash Chandra 
Sen was present throughout and he never raised any protest nor 
did he claim any property found vheve as being his. Counsel laid 
great stress upon this fact because the father was in Government 
service and was holding a responsible position. 


The Chief Justice: What is your case against these two 
brothers P . 
40 
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Mr. Norton said that these two brothers were connected with 
the people in Calcutta who were running the conspiracy. They 
contributed their part to it by manufacturing explosives in Sylhet 
and selling seditious literature. 


The Chief Justice: For the pores of that case do yon intend 
to show that they took part in the proceedings down here ? 


Mr. Norton: There is no evidence that they did anything here. 
At the best or at the worst I can trace them to a place like the 
garden. That raises a grave suspicion against them. I connect 
them with the physical effort in the shape of contribution by the 
making of powder and carrying out the teachings of the 
“Yugantar.” 


The Chief Justice : Then I take it that your case against them 
rests more upon what you discovered there P 


Mr. Norton then dealt with the case of Paresh Chandra 
Moulick, who was one of the fourteen who were arrested on the 
2nd May. He was also one of the persons referred to in Barindra’s 
confession. After reading the judgment of the Sessions Judge 
dealing with this porton of the case Mr. Norton went on to deal 
with the exhibits. In conclusion he said that the case against 
Paresh was a very strong one. 

Nirapada Roy was the next appellant whose casg Mr. Norton 
dealt with. Nirapada was arrested on the 2nd May at 
15, Gopi Mohan Dutt’s Lane. The other inmate of the house 
was Kanai Lall Dutt, who was subsequently hanged for the 
murder of Norendra Nath Gossain, the approver. Krishnajiban 
in his confession implickted Nirapada. : 

Mr. Norton then dealt with the exhibits in his case and read 
the evidence of the shadowing witnesses. Referring to the purchase 
of enamelled bowls and cups and some acids by the appellant from 
Messrs. D. Waldie and Company which was described by the 
defence as police concoction, Mr. Norton said it was very difficult 
to identify ordinary bowls and cups and although he was not in a 
position to produce the original receipts there was the evidence of 
‘the clerk from Messrs. D. Waldie and Company who spoke of the 
sale on that date and proved the counterfoils. 

After dealing with the oxhibits, Mr. Norton referred to the 
various documents which implicated this appellant. Counsel had 
not concluded when the Court rose. 


THIRTY-FIFTH DAY’S PROCEEDINGS. 


Mr. Norton continuing his address on behalf of the Crown dealt 
with the remaining exhibits which related to Nirapada. In this 
connection Counse] said that Nirmal was connected with the 
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“ Chatra Bhandar ” as his name appeared in one of the vouchers of 
the Bhandar. 


The Chief Justice asked what evidence there was to prove that it 
was Nirmal’s signature. 


Mr. Norton said that was proved by comparison with Nirmal’s 
signature before the Magistrate and the Sessions Judge. 


Mr. Das said that those two documents had not been put in 
and proved and hence there was no evidence that this was Nirmal’s 
signature. 


The Chief Justice: It is incidents like this which make us 
doubtful from time to time as to the evidence submitted. There is 
not a tittle of evidence to prove that it was Nirmal’s writing, but 
yet it is put forward as having been proved. That is not the way 
in which the case for the Crown should be put forward. 


Mr. Norton : Iam sorry to hear your Lordship say that. The 
letter was put in for the purpose of showing the association of 
these persons with the “Chatra Bhandar”’ in order to enable 
the Assessors to come to a conclusion— 


The Chief Justice: That is quite wrong. 


Mr. Norton: Suppose, you take a case in which you cannot ac- 
tually prove the writing but there are circumstances— 


The Chief Justice: Then you cannot prove it. 


Mr. Norton: I will put my case in this way and take your 
Lordships’ ruling on it. Tsay that these accounts, assuming their 
origin is genuine, come from an Association with regard to which 
at any rate some persons other than Nirmal, have been proved to 
have been associated with. With regard to the signatures of the 
other persons there is evidence of comparison. Some of these other 

ersons, who are among the accused are certainly shown to have 

een connected with the local “ Cl.atra Bhandar ” and among them 
is one who is not proved to have any connection with the “ Chatra 
Bhandar” but is connected with these other persons by different 
documents; even if I cannot prove the writing of this other man 
to be his in consequence of the abseuce of comparison, am I not en- 
titled to suggest that under the circumstances these other docu» 
ments confirm the view that that writing is this other man’s ? 


The Chief Justice: We should have to investigate the whole 
history of the “ Chatra Bhandar.” We would have tw find out the 
vames of the persons who conducted the “ Chatra Bhandar,” the 
names of the clerks and those who ordinarily wrote letters before we 
could come to any conclusion that Nirmal was proved to be 
Nirapada.. Are you in a position to prove that ? 


Mr, Norton; No. 
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The Chief Justice: We are trying mon for offences which may 
involve their lives. It is the duty of the Crown to place befere us 
evidence on which we can act with safety. 


Mr. Norton: I am sorry to hear your Lordship say that the 
case for the Crown has not been conducted in the way that it 
ought to have been. That was my view of the law. If I made a 
mistake I must take the consequences. But I certainly did not put 
this in with the object of getting evidence. 


The Chief Justice: The document is perfectly properly put in. 
But it is not proved on the evidence 4t present placed before us and 
before the Sessions Judge that it was written by Nirmal. 


Counsel then went on to say that so far as Nirmal was concerned 
he would drop this point but with regard to the others there was 
proof. The persons who were connected with the “ Chatra 
Bhandar ” were Abinash, Satyendra, Indra Nath, Sishir, Barindra 
and Abinash Chandra Chakraburty. 


Mr. Norton then dealt with the case against Abinash. He said 
that Abinash was arrested on the 2nd May 1908 at 48 Grey Street, 
by Superintendent Creagan and Inspector Gupta. Abinash was 
acting in concert with Barindra in conducting the “Yugantar” and 
in connection with the “ Yugantar” he with the aid of Upendra 
Nath, ran its offshoots, namely, the “ Mookti Kone ePathe” and 
“Vartaman Rana Nity” of which nearly three hundred to four 
hundred copies were recovered from the appellant atthe search. It 
was said that Abinash transferred his ownership in the “ Yugantar”’ 
to somebody else but Counsel denied that on the strength of Barin’s 
own statement. In conhection with the conspiracy Abinash lived 
for some two or three months at 23, Scott’s Lane, with his friend 
Sailendra. The part which Abinash played in the organisation of 
the conspiracy was that it was he who was mainly responsible for 
the appeal which was made to the young men of Bengal on behalf 
of the “ Yugantar.” He intended to carry on the literary part of 
his efforts by issuing the “Nabasakts” newspaper and in connection 
with this venture he issued a prospectus intimating that the 
“ Nabasakt:” would be conducted by the past members of the 
“ Yugantar” staff. Abinash was closely associated with Barindra 
throughout and had been described by Barindra as his right hand 
and heutenant. He was also all along associated with Sailendra 
and both of them were associated at 48 Grey Street, on the 2nd May. 
Abinash was a very effective member of the conspiracy for through 
the columns of his paper he carried on the seditions propaganda of 
the conspirators throughout the whole of Bengali. There Was OVI- 
dence to show what effect his writings had on the minds of the 
young men of Bengal. 


Counsel then dealt with the exhibits relating to Abinash and 
read the evidence of the shadowing witnesses. . 
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Mr. Norton then dealt with the case of Sailendra Nath Bose. 
So far as they could find from the first to the last, he was sonnec- 
ted with Abinash, Sailendra was always living with Abinash in the 
.same house. He was also connected with 23, Scott’s Lane, and 48, 
Grey Street, the Yuyaniar and the Sil’s Lodge. He was sub- 
manager of the “ Yugantar” and was arrested at the “ Nabasakés” 
Office, It might be that he took a humble part but he did as best 
ashe could, After reading the judgment of the Sessions Judge, 
where he dealt with Sailendra, Counsel referred to the exhibits, 
which implicated Sailendra. 


Counsel had not concluded when the Court rose for the day, 


THIRTY-SIXTH DAY’S PROCEEDINGS. 


Mr. Norton continuing his address on behalf of the Crown 
referred to the evidence of the shadowing witnesses aguinst 
Sailendra and said that there was no doubt that Sailendra 
was guilty. 

Mr. Norton then dealt with the case against Balkrishna Hari 
Kane. The evidence against him was documentary and the central 
pivot of the case for the prosecution against this man was that his 
name was mentioned by Barin. Kane had all along been alluded to 
as the Madrasi and his name was not known until the drd or 4th 
of May when Barin made a statement to the police. 


The Chief Justice: How cana statement made by Barin to the 
police be used for the purpose of showing that Balkrishna was a 
member of the conspiracy 


Mr. Norton: Biswa= said “Barin gave me the name of 
Balkrishna.” Who was that Balkrishna? The present accused. It 
is impossible to say how Balkrishna’s name cropped up unless 
there had been some preliminary observation made with regard to 
the Madrasi. 


The Chief Justice: At the present moment I will refrain from 
expressing any opinion. We cannot draw any inference that it was 
used in a way that would incriminate Balkrishna. All we can 
do is to treat this evidence to show that a particular name was 
mentioned by Barin to Biswas. 


Mr, Norton then referred to the slip of paper found at 15, Gopi 
Mohan Dutt’s Lane, which bore the name “B, H. Kane” and to 
the Sessions Judge’s judgment regarding the identification of Kane. 

The Chief Justice: The point we are concerned with is 
whether that B. H. Kane is this Balkrishna Hari Kane. 

Mr. Norton: Yes. Tho resemblance between B. H. Kane and 
the accused is very close. We have also the cireumstances that a 
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man, named Balkrishna Hari Kane, is one of the accused, and that, 
if the evidence is true, he was seen in Calcutta on various dates 
and was followed to 15 Gopi Mohan Dutt’s Lane, where a piece 
of paper with his name and address was found. That is excep- 
tionally strong evidence to justify the inference being drawn that 
it isthe same man, That is a question of circumstantial evidence 
apart from the question of writing. 


Mr. Norton then dealt with the cases of Taranath who had 
absconded and Indranath. The case'against Taranath was that as 
far back as 1906, contemporaneous With the “ Yugantar,” he had 
allied himself with that newspaper, which the prosecution said, 
was one Of the main instruments of the conspiracy for the purpose 
of pushing the doctrines of that conspiracy and made himself an 
instrument for the propagation of these doctrines. The connection 
between him and Abinash is clearly demonstrated from the corres- 
pondence as also the connection later on between him and Indranath. 
So far as Taranath himself was concerned, the prosecution started 
with the fact that on the 19th May 1908, a search was made 
by the police at 4, Raja’s Lane. 

The Chief Justice: Taranath has not been charged in this 
. CASE. 

Mr. Norton: He has absconded and a warrant has @een issued 
for his arrest. 


Continuing Mr. Norton said that at the search at 4, Raja’s 
Lane, was found a box containing a very large quantity of car- 
tridges. There were between 1,400 to 1,500 cartridges of all sizes 
and calibers. In the same box was also found a quantity of 
correspondence which was evel) more important than the am- 
munition. 


Turning to the case against Indranath Counsel referred to the 
injuries on Indranath’s hands and said that the English writing on 
the three post cards, exhibits 1083, 1084 and 1085, had been held 
by the Sessions Judge to be the same as the handwriting on 
exhibits 78-1A and 78-1B which were proved to be in Indranath’s 
writing. In the Sessions Court, Indranath refused to say any- 
thing about these postcards and all that his Counsel said was 
that they were not proved to be in Indranath’s writing. 


Mr. Norton read a booklet called Panchab by Siromoni found 
in Taranath’s box and a manuscript article headed “Ready to die.” 
Counsel next referred to a number of letters found in Taranath’s 
box. There was one letter which referred to cartridges and which 
was found by the Sessions Judge to be in the handwriting of 
Indranath. 


Continuing Mr. Norton said that the letter showed Indranath’s 
past connection with Taranath, Nibaran, Bhupen and Abinash, 
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The case against Indranath was partly oral and partly docn- 
mentary. He was arrested on the 23rd June at his father’s house 
at 37, College Street. He was the armourer of the conspiracy and 
thera was evidence that he dealt in cartridges. 


Counsel next referred to the oral evidence and the depositions 
of two nurses who heard a loud report at the house of Col. Nundi 
on either the 6th or 7th of June. 


Mr. Norton observed that according to Col. Jordan the marks 
could not have been caused by anything else but gunpowder. 


The Chief Justice observed that the defence was that they were 
due to skin disease or to gunpowder explosion long before the 
accident on the hand. 


Mr. Norton suggested that the defence did not disclose the 
real story and made all sorts of suggestions. Col, Jordan was 
cross-examined on that point by suggestions of some diseases. 
The defence did not produce any evidence to support their theory. 


The Court then rose for the day. 


THIRTY-SEVENTH DAY’S PROCEEDINGS. 


Mr. Norton continuing his address on behalf of the Crown 
referred to the marks on Indra Nath’s body and read the evidence 
relating to them. It was incumbent on the defence to have given 
substantial evidence with regard to the so called marks and thus to 
have given the Crown an opportunity of testing the truth or 
otherwise of the story put forward as regards the marks on his 
body. As regards Indra Nath’s connection with the Chatra 
Bhandar it was admitt:1 that he was the Secretary of that 
Association, 40 per cent of the earnings of which were to be set 
aside for the good of the country. Indra Nath’s name also appeared 
on the back of a piece of paper with the names of Barindra, Harish 
and others, and Counsel submitted he relied on that fact as strong 
evidence showing the intimacy between Indra Nath and the other 
men, whose names appeared on that paper. 


The Chief Justice: How is it bronght home to Indra Nath ? 


Mr. Norton: I can only use it as evidence to show that he 
was one of the co-conspirators in this case. If I have no other evi- 
dence then this document is useless, but if I have evidence to 
connect him with the conspiracy then this piece of paper becomes 
of great importance becanse it shows that he was connected with 
the persons whose names appear on the back of that paper, 
conspicuous viet whom are Barindra and Harish. I can bring 
it within section 10, 
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The Chief Justice: Then in order to bring it within section 10 
you will have to show that it is a statement made by one of the 
conspirators. 

Mr. Norton: Quite so. 


The Chief Justice: The only evidence we have which is con- 
nected with any individual is that it was found in Nikhileshwar 
Ray’s house. 


Mr. Norton: Yes. 


The Chief Justice: Who is the tonspirator who made this 
statement ? 


Mr. Norton: I say that every person whose name is on the back 
of that document assisted in making that statement. 


The Chief Justice: Supposing one of the newspaper reporters 
writes your name down as having been seen walking along Chow- 
ringhee. Would you make that a statement. 


Mr. Norton: No. If there was evidence to show that that re- 
porter and 1 had been permanently connected together then it 
would be evidence. 


The Chief Justice: Who made this statement ? 


Mr. Norton: I cannot say who made it. I say ghat they all 
made it. 


The Chief Justice: Supposing it was a statement written by 
Nikhileshwar, kept by Nikhileshwar himself and found in Nikhi- 
leshwar’s possession ? ¢ 


Mr. Norton: Then it would not implicate any one except 
Nikhileshwar and he has been acquitted. 


Continuing Counsel sai that this document came from 4l, 
Champatollah Lane which was the Sadhana Press and the latest 
connection between the Sadhana Press and 41, Champatollah Lane 
was in July, 1907. He submitted he had bronght Indra Nath 
within the general purview of the law which said that when there 
were two or more conspirators everything done or written by one 
was evidence against the others. 


Counsel next referred to the connection in the Jamalpore case 
in 1907 when Indra Nath and Sishir were bound down under 
section 107 of the Criminal Procedure Code. He submitted that 
he was entitled to use the judgment in that case not as a conviction 
but for the purpose of showing the circumstances under which 
Indra Nath and Sishir were bound over. 

The Chief Justice: Are you entitled to use the opinion of the 
Judge in one case as evidence in another case? You remember 
a Chief Justice Bramwell’s decision in the case of Seoman and 

wen, 
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Mr. Norton: I rely on section 43 of the Evidence Act which 
says “ judgments, orders or decrees, other than those mentioned 
in sections 40, 4] and 42 are irrelevant, unless the existence of such 
judgment, order or decree, is a fact in issue, or is relevant under 
some other provision of this Act.” 

The Chief Justice: You don’t want to prove the conviction P 

Mr. Norton: No. 


The Chief Justice: You want to prove that he was not con- 
victed ? 


Mr. Norton: No, I want to prove that at a certain place he was 
found doing things which resulted in his being bound over. 


Carnduff, J: You want to prove association P 


Mr. Norton: Yes, with Sishir. 
The Chief Justice: You want to prove that Sishir and he were 
together. 


Mr. Norton: Yes, with revolvers. A Mahomedan was shot in 
those riots. I have some independent evidence also. 

The Chief Justice: Can you cite an authority P 

Mr. Norton: No. 

The Chief Justice: Have you looked for authority ? 

Mr. Norton: Yes, I have not been able to find any. 

Mr. Norton then read the oral evidence on this point and said 
that his junior had found a case reported in 1 Calcutta Weekly 
Notes which supported his view as to the admissibility of this 
judgment. 

Mr. Chackervarti: I wish to point out to your Lordships that 
there is a case in 4 Calcutta Weekly Notes which dissents from 
that view. 

Mr. Norton: So much the better. Then your Lordships can 
decide between the two. I don’t care about the connection. 

The Chief Justice: That Sishir and Indra Nath were at 
Jamalpur on a particular day. 

Mr. Norton: Yes, in connection with the Swadeshi movement. 
One of the objects of this conspiracy was to terrorise persons into 
accepting the views set forth in the “ Yugantur.” 

Mr, Norfon then referred to Indra Nath Nandi’s connection 
with the “Chatra, Bhandar” and said that that was the case 
against this accused, who refused toanswer any question before the 
Sessions Judge. ; : 

Carnduff, J: Before you leave this case there is one matter I 
wish to mention. It has been said that you ought to have called 
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Colonel Nandi. Personally I am satisfied that there was no obli- 
gation to call Colonel Nandi for the reasons you gave oh Wednes- 
day. It has also been said that the Court might have called Colo- 
nel Nandi. It seems to me that it is open to us even now to call 
Colonel Nandi to give him an opportunity of giving evidence. 

The Chief Jrstice: With regard to that I must say distinctly 
that I have very strong objections to the Court forcing 
any witness on the parties at this stage. It is 2 most dangerous 
practice, but if an application is made I will listen to it. 


Mr. Norton: It is not for me to rake that suggestion. 


Carnduff, J: I don’t wish to force him in any way, but 
I think an opportunity might be given to him even now in 
the interest of justice. 


Mr. Norton: I have an extremely strong disinclination to 
make any such application for many reasons, but I shall not 
resist any application being made by the other side fo call him. 
The gentlemen for the defence had ample opportunities of 
calling Colonel Nandi. They did not do so and the only ground 
suggested for their not doing so was that they would lose their 
right of reply. If they believed that Colonel Nandi’s presence 
was desirable in the interest of truth and justice they should 
have shut their ears to any suggestion of losing the right 
of reply in favour of Aurobinda or anybody else. 

The Chief Justice : I suppose if we accede to an application to 
Colonel Nandi being called then we should have to accede to the 
requests to call any number of witnesses on the same point. 


Carndnff, J: I make the suggestion only because it was said 
ny the defence that as Mr. Beachcroft had not called Colonel 
andi we might call him. If that is so I would rather that 
justice be done. Let us give him the opportunity of coming now. 

Mr, Norton: For the Crown we shall raise no objection. 

The Chief Justice : How about other witnesses ? 

Mr, Norton: That is another matter. 

The Chief Justice: It will alter the shape of the appeal 
altogether. 

Mr. Norton : Jt will be endless. There was no obligation of 
any sort—intellectual, moral or judicial—on the part of Mr. 
Beachcroft to call Colonel Nandi. Mr. Beachcroft was not bound 
by any law that I know of to call Colonel Nandi. The other side 
tried to get Colonel Nandi’s evidence without losing the right of 
reply. No Judge is bound to call any witness except when the 
interests of justice in that particular case are to be served. The 
defence had not bi aa their case and if was open to them 
to call Colonel Nandi then or even at the last moment. 
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As regards the three other accused Sishir Kumar Ghose 
and the two Sen brothers Mr. Norton left their cases to their 
reais of hands and proceeded to deal with the questions of law 
involved in the case. 

Mr. Norton then submitted that the alteration of the charges 
and the joinder of charges did not prejudice the appellants 
in any way, and in support of his contention cited several cases, 
Counsel next dealt with the substantive law with regard to the 
question of conspiracy. According to the Indian Penal Code there 
was no offence of substantive conspiracy except in Section 121 (A). 
All other forms of conspiracy must fall under the other 
section plus the section of abetment, Section 109, and in those 
cases it was necessary that there must be some overt acts. But 
under Section 121 (A) the law was different, the offence under 
that section being substantive offence in itself it was committed so 
soon as evidence was forthcoming to prove the intention and agree- 
ment. In that respect, the Indian law differed in no way from 
tiie English Law. In support of his contention, Counsel cited 
14 Cox 505, 15 Cox 291, Law Report, 3 House of Lords 306, 
and several other cases, He then said that despite the absence 
of military display, science had put into the hands of the ac- 
cused infinitely more powerful weapon than the force ordinarily 
used by the soldiers, and that force was used for the purpose 
of disseminating sedition throughout the country. This teaching 
went On and for what purpose? To secure the complete 
independence of the country. That brought the appellant within 
the purview of waging war. In addition to that they knew 
that the destruction of the Queen’s property and of her sub- 
jects’ lives was in itself an act of waging war. Here the 
appellants attempted to take the lives of the Lieutenant-Governor, 
Mr. Kingsford and the Mayor of Chandarnagore, and these 
attempts were not made in vindication of the spirit of revenge but 
to terrorise Government. From thi: cases cited it appeared 
that the destruction of public buildings was an act of waging 
war and if that was so the destruction of human lives was 
certainly an offence of waging war. In this connection he 
would say that the charge of conspiracy might be well founded 
even if the parties did not know each other. These were all 
the points he would deal with concerning the points of law and 
the permission of the court he would now leave the rest of the 
ease in the hands of his learned junior, Mr. Harry Stokes. 


The Chief Justice: I should like to hear your views on Section 
122. There is a farther point. Mr. Das contends that on any: 
event the earlier numbers of the “ Yugantar” are not evidence 
under Section 10 of the Evidence Act, that only four articles 
come within the period of the charge and therefore he maintains 
that the earlier articles, all the articles other than those four, 
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can only be utilised against those to whom they are directly 
brought home. 


Mr. Norton : We already dealt with those points. 


The Chief Justice: I think you dealt with the question of 
multiplicity of charges ? 

Mr. Norton: Jt is a very short answer. It is a “ transac- 
tion” of the conspiracy and therefore it comes within Section 239. 
Cr. P. C. ? 


The Chief Justice: Your charge under Section 122, assuming 
you establish your charge under Section 121-A, would not he 
anything distinct. Supposing we convict under Section 121 (A) 
it would not be right fur us to convict under Section 122. The 
ease is more clearly under Section 121-(A) than under Section 122. 


Mr. Norton: They were only alternative charges. I never 
asked for a double conviction. 


The Chief Justice: I think it is fair to mention it now. It is 
in relation to confessions. First of all, let us go back to Section 
164 (reads). Mr. Das’s argument has been that here the confes- 
sions were recorded after the commencement of the enquiry. 
There are just two points. First of all there igsethis :—Whether 
the words “before the commencement of enquiry” are not to be 
limited to “or at any time afterwards.” The Act of 1882 makes 
it clear because it has a comma after “chapter,” so it seems 
to be in the course of investigation under this chapter or any time 
afterwards before the commencement of the trial. But the 
comma is not in the present act. This is one point, The next 
point is this. The words are “before the commencement of the 
enquiry or trial.” When does this enquiry commence? The 
enguiry in this case commenced on the 3rd May, before the confes- 
sions were recorded. If you take section 190 Cr. P. C. which is part of 
chapter 15 dealing with jurisdiction of courts in enquiries and 
trials you will find much of the phraseology has been borrowed 
from that section. “A”—place of enquiry and “B”—conditions 
requisite for the initiation of proceedings. Those conditions must 
be confirmed. What are they? First receiving the complaint. 
There was no complaint here on the 4th May. Then upon in- 
formation received from any person other than a police officer. 
Here Mr. Clarke was the person who gave the information. He 
was not a Police Officer. Then the words are “or upon his 
own knowledge.” It does not appear that he had his own 
knowledge. So that the point that Mr. Das will have to 
consider is whether it can be said that proceedings were initia- 
ted or could be initiated except in one of those three conditions 
and none of those points were apparently satisfied until the 18th. 
I am not expressing any conclusive opinion now. I merely 
indicated what struck me. 
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At this stage Mr. Norton left the Court and Mr. Harry Stokes 
went on dealing with the rest of the case. 

Mr. Stokes in dealing with the case of Sishir Kumar Ghosh 
said that the case against this man was a very serious one. 
He was an active member of the conspiracy with full knowledge 
of its objects. 


The Chicf Justice: Do you attribute any particular part 
to him. 


Mr. Stokes: He was taking the part of a missionary as indi- 
cated in Barin’s books. There was a suggession in those books 
that he was something more than that—that he was to join the 
first man in the first circle of workers in addition to his own work. 


The Chief Justice: Are you going to ask us to hold that he 
waged war ? 


Mr. Stokes: He was guilty of the conspiracy of waging war. 
He was not found in connection with any of the overt acts. 


Continuing Mr. Stokes said that on the 29th January, 1907, 
Sishir left school and then instead of taking up any profession he 
got connected with the Chatra Bhundar and the Yugantar. They 
also found Sishir taking part in certain political movements in 
Jubbulpore. They however did not find much trace of Sishir 
towards the end of 1907. But Counsel thought, it was clear that 
he was connected with Barin at any rate before that. Thongh he 
was arrested in the garden, his defence was that he did not know 
anything of what was going on in the garden. Comnsel then cited 
some exhibits to prove that he was guilty. 


The Chief Justii.: Whatis his age. 
Mr. Stokes: About 21 years. 


Mr. Stokes then went on :ealing with the exhibits aud had not 
concluded when the Court rore for the day. 


THIRTY-EIGHTH DAY’S PROCEEDINGS. 


Mr. Stokes continuing his argument on behalf of the Crown 
referred to the statement made by Sishir Kumar Ghose before th 
Sessions Judge. ; 

Mr. Das: I do not know whether my learned friend can refer 
to that statement before the Sessions Judge. It is neither signed 
by the Sessions Judge nor does there appear the usual certificate 
under Section 364 of the Criminal Procedure Code. 


Mr. Das: Not one of them is signed or certified except the 
statement of Arabinda asI find it from the records now. 
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Carnduff J: Do you say it is only signed in the case of 
Arabinda ? 


Mr. Das: Yes and in the case of N a gre Birendra and Susil 
even the name of the Sessions Judge on the top does not appear as 
also in the case of Indra Nath, but I do not appear for him. 


The Chief Justice: What we have to be satisfied is that the 
Judge must certify in his own hand that it was taken in his pre- 
sence and hearing and that the record contains a fall and true ac- 
count of the statement made by the accused. Where there are ini- 
tials we may say that there was an attempt to comply with the 
provisions of the section. Where you have got nothing at all can 
you say, it is merely irregular? Is there not a complete failure to 
observe the provisions of the section ? 


Mr. Stokes: But he has taken it all down in his own hand- 
writing. 

The Chief Justice: Quite true. But how are we to know that 
the record contains a full and true account of the statement made 
by the accused. Therefore it cannot throw any light as to what 
happened after it was written. 


Mr. Stokes: We have got in this particular case the entire ex- 
amination, both questions and answers, taken down in the Judge's 
own hand-writing. The section says that the stat®ment be re- 
corded but does not say that it must be recorded in the Judge’s 
own writing. It is trne that the Judge’s name only appears in 
the heading but at the foot of the statement you have the signature 
of the accused and it was taken in his presence. That really de- 
prives the objection of any substance and brings it into the region 
of irregularity because you have the accused’s own signature at the 
foot of the statement. If this was in the hand-writing of some body 
else your Lordships would naturally be in the region of doubt. 

The Chief Justice: For my part I don’t know whether it was 
written by the Judge or not. 

Mr. Norton: In many instances the statements were read over 
by the accused themselves and many of them asked that corrections 
should be made. I submit that some value is to be attached to the 
signatures of the accused persons on these confessions. 

Mr. Stokes: Paragraph 3 of soction 364 deals with the case to 
which your Lordship the Chief Justice refers. The omiasion of the 
Judge to put his signature arose from the fact that he took the 
extra precaution of giving the confessions to the accused to read. 


The Chief Justice: There is a case in 3 Calcutta Page 756. 
Mr. Das: There is a case in 12 Weekly Reporter page 44, 


The Chief Justice: That does not help. I am afraid, inferen- 
tially, the case in 3 Calcutta is against you, Mr. Stokes. 
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Mr. Stokes then referred to and deali with the other exhibits 
against Sishir which, the Crown stated, connected him with the 
garden, 

Mr, Stokes next went on to compare the different handwritings 
for the purpose of showing that a particular document was in the 
handwriting of Indu Bhuson Roy. Judging it by comparison, Mr. 
Stokes said, there could be no hesitation in arriving at the conelu- 
a that the document in question was in the writing of Indu 

husan. 


The Chief Justice: What is the standard of your comparison. 
Mr. Stokes: Signature is the only standard of comparison. 
Mr. Norton: There is another standard of comparison. 


The Chief Justice: We cannot throw away Mr. Stokes’ argn- 
ment. Mr, Stoke’s argument is exceedingly well. Let Mr. Stokes 
finish first. 


Mr. Stokes then referred to several other exhibits and said that 
Sishir’s relation to Barin showed that he had full knowledge of the 
objects of the conspiracy. It was not necessary for the Crown to 
show that Sishir knew all the intentions of the conspirators—the 
assassination, the blowing up; etc. As long as Sishir had the 
knowledge of the general intention he was guilty. 


Counsel then said that the records of the Jamalpur case were 
admissible in this case. That judgment should be considered by 
their Lordships in this case apart from the question as to whether 
Sishir was guilty or innocent of the offence he was charged with 
or whether he was properly bound down or not. If he was found 
innocent then Counsel’s argument was all the more stronger, 
because he put that forward simply as evidence of motive. Counsel 
wanted to show what vas the state of Sishir’s mind at the time of 
the conspiracy. 


Mr. Norton then with the nermission of their Lordships dealt 
with the case of the two Sen brothers—-Susil and Biren. Counsel 
said that he would begin with the case of the two and then he 
would divide the case up against each of them. The case for the 
prosecution was that sometime in January 1908 and certainly in 
February, 1909 Susil was in touch with the garden. The other 
brother Biren, was down in Calcutta up to the 23rd March being 
in the National School. Both of them were cognizant of the 
garden, both were there and «here they learnt at any rate some 
portions of the chemical formulw for the preparation of bombs. 
Then Biren went up to Sylhet. With regard to Susil the prose- 
cution submitted that he was right down in Calcutta up to the date 
of the arrest, although he was not found in the garden on the day 
of the arrest, That was the general case againgt the two brothers. 
They were arrested on the 15th May and sent to Caleutta on the 
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18th May. In consequence of a warrant issued under the Arms and 
Explosives Act against Susil their house was searched. 


Continuing Mr. Norton said that at the time the search was 
conducted, Babu Koylash Chandra Sen, father of the two appel- 
lants, was present and the search list was signed by him. Counsel 
next went on reading the evidence of the search witnesses and had 
not concluded when the Court rose for the day. 


THIRTY-NINTH DAY’S PROCEEDINGS. 


Mr. Norton continuing his argument on behalf of the Crown 
said that on Friday evening when the court rose he was dealing 
with the case of the two Sen brothers. Mr. Norton after reading 
the evidence of the search witnesses went on dealing with the ex- 
hibits, that were found in the house of the two appellants. 


Counsel next dealt with the case against Snsil. Exhibit 475 
was Biren’s diary containing writings of Susil. “Iam going to 
the lap of one, who is the mother of thirty crores of sons” was the 
expression written there by Susil. The case for the prosecution was 
that Susil contemplated about going to the garden. 


The Chief Justice: Is it proved that it is Susil’s handwriting P 
Mr. Norton: No. 
The Chief Justice: How can you attribute that to Susil. 


Mr. Norton: The book was found in his own house and it bears 
the name of the two brothers. It gives dates which exactly tally 
with the oral evidence. Taking that with the rest of the evidence 
the proper inference is that it was written by Susil. 


The Chief Justice: The difficulty is to bring the hook to his 
possession. 


Mr, Norton: Prima facie it belongs either to Biren or to Susil. 


The Chief Justice: Prima facie it belongs to Biren. “I am 
going to the lap of one” indicate that he was prepared to give 
up his life. 

Mr. Norton: There is evidence of conspiracy between the two 
brothers and in the possession of one of them was found this diary 
which got Barin’s name upon it and inside that I find reference of a 
name which tallies with the name of his own brother. I submit 
that the possession is sufficiently brought home to Biren and if 
there is evidence of conspiracy it entitles me to use it against Susil. 
It is for him to prove that the writing was not his and in the 
aaa of satisfactory explanation I am entitled to use it against 

usil, 


Mr. Norton then went on to deal with other exhibits againat 
Susil and had not concluded when the court rose for the day. 
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FORTIETH DAY'S PROCEEDINGS. 


Mr. Norton gontinuing his address on behalf of the Crown re- 
sumed his arguménts as regards the case against Susil Kumar Sen 
‘and referred to certain exhibits found at the search of the house at 
Sylhet where Snsil was living. Counsel read a letter in which it 
was stated that the National College was closed for one day as a 
mark of respect for the heroic conduct of Susil who had been con- 
victed by Mr. Kingsford for assaulting the police and sentenced 
to a whipping of fifteen stripes. 


Counsel then read several exhibits to show that Susil was a 
member of the conspiracy. 

The Chief Justice said that to prove that Susil was a member of 
the conspiracy if must be shown that he was either in possession of 
these exhibits or that they were written by him. 


Mr. Norton said he would show that these exhibits were with 
Barindra and that Barindra and Susil were communicating with 
each other on the subject. 

The Chief Justice ‘asked whether Mr. Norton would prove by 
these exhibits only that Susil was a member of the conspiracy. 

Mr. Norton said that by these alone he could not. 

The Chief Justice : Is there anything to show that at that time 
he was connected with Barindra ? 

Mr. Norton. No. 

The Chief Justice: Or that he was connected with the 
* Yugantar P” 

Mr. Norton: No. 1 shall show that the “ Yuganfar” sprang 
from the brain of Barindra and that Barindra was the instrument 
for propagating the views and collecting things necessary for a 
conspiracy. I submit that the conspiracy had ripened in Barindra’s 
mind at the time. 

The Chief Justice: Is there any evidence to show that at that 
time Barindra had any influence on the conduct of the “ Yugantar?” 


Mr. Norton: No. 

The Chief Justice: What difficulty we have to face with regard 
to different cases is this :—One must not begin at the wrong end. 
Before we look at the garden hooks must not we have reason to 
believe that Snsil was one of the conspirators ? 

Mr. Norton : Let us see how he stands in connection with other 
documents. We find among other things books containing for- 
mulae of every dangerous character in 8 bag whick also contained 
some powders. You Kuve the statement by one of his brothets that 
the powders wefe in ari experinientel stage for the purpose of seeing 
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whether they were explosives or not. Over and above that we find 
criptograms there. Then there was a suggestion “ Have yon yet 
made Kali Mayi’s bombs ?”, Was he working for himself P Was he 
collecting those things for himself. Was it for the purpose of his 
own instruction or in continuation of a scheme P I submit when we 
find him in possession of these things it raises a very strong sus- 
picion, and when in addition to that we find him in a place, which 
has been admitted, and [ submit has been proved, to be the place in 
which the conspiracy had certainly been brought into execution 
and carried out it suggests that these things that were found 
in his possession were not for the purpose of amusement but in 
furtherance of a scheme which had its origin in the garden. 
That is why I say Susil was one of the conspirators. 


Mr. Norton then dealt with the case of Birendra Chandra Sen, 
who was closely associated with Susil. There was, close intimacy 
between the brothers and they found that they were not only en- 
gaged in the same transactions but they were so closely associated 
that their letters were found in the same bag. They were fond of 
each other and Biren knew the trend of his younger brother’s 
mind. It was not likely that any document went into the hands 
of his brother without Biren’s knowing it and it would be abso- 
lutely impossible to believe otherwise. 


Counsel then went on dealing with the exhibits against Biren 
and had not concluded when the Court rose for the day. 


FORTY-FIRST DAY’S PROCEEDINGS. 


Mr. Norton confinuing his address‘on behalf of the Crown 
in the case against Rirendra Nath Sen said that among the 
documents found at the search of this appellant’s house at Syihet 
was a letter ‘addressed to Birendra by one Probodh of whom 
the Crown knew nothing. This letter was clearly an answer to 
a post card written by Birendra to Probodh, and it breathed a 
spirit of insubordination to the constituted authority of the land. 
Counsel submitted that the letter went to show that the views 
entertained were really those of Birendra and it showed farther 
that he was in entire sympathy with the views expressed by the 
writer. It clearly showed antagonism to the constituted Govern- 
ment as represented by Sir Bamfylde Fuller, There was an 
insinuation in the letter that the Government were responsible for 
the recurring famines which were devastating large tracts of the 
country. 

The Chief Justice. Would letters about extending help to the 
starving people be incriminating ? 

Mr. Norton : Not necessarily. I ask your Lordships to draw 
that inference from the tenor of the rest of the correspondence, 
T can deduce that from the correspondence as a whole. 
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The Chief Justice: We have to follow our progress and it 
is very difficult to follow the argument atthe time. I was anxious 
to know whether it was from this letter alone or this letter 
read with others that you called the letter incriminating. 


Mr. Norton : I can answer that question straight way, 
The Chief Justice : That is the only question. 


Mr. Nortion : From this letter alone I don’t accept the sugges- 
tion of insulting the Lieutenant-Governor. When] came to deal 
with the other letters this implication would get additional 
strength. 


Counsel next referred to several other letters found in the 
appellant’s house at Sylhet and said that there was the clearest 
possible evidence on record to show what Birendra’s proclivities 
were at the time and they had given the Crown an insight into the 
impulses which were moving Birendra along the path of the cons- 
piracy. Coupling this with the two note books and formulas 
in the house and also the fact that there was found in his posses- 
sion a number of letters which contained views coincident in their 
trend with his own, it may be said there was strong “prima 
facie” evidence of Birendra’s complicity with this conspiracy. 
No attempt at explanation had been made by Birendra. Counsel 
submitted in the absence of an explanation from the only person 
who could have made it, it was perfectly fair on the part of the 
Crown to draw an adverse inference against that person. 


Mr. Norton then referred to the opinions of the Assessors. 
Every document was shown to them and they were asked to 
give their opinion throughout the case. 


Mr. Norton: With 1 gard to the Assessors my general observa- 
tion is this. I will admit that Assessors are a constitutional part 
of a sessions trial and that under the provisions of the Criminal 
Procedure Code their opinion must be taken with considera- 
tion. But I submit that the value of an Assessor’s opinion depends 
very much upon his finding and partly upon the reasons he 
gives for that finding. [n this case there has been a wholesale 
acquittal and even when the conspiracy is found it is dubbed by at 
least one of them as being, to use his own words, a childish conspi- 
racy. Where an Assessor comes to tha conclusion that a cons- 
piracy such as this is a childish conspiracy that in itself so 
unhinges his judgment that you mast approach his conclusion with 
regard to the rest of the case with caution. How any Assessor 
can say that this was a childish conspiracy when there have 
been fen murders and deaths, it puzzles one to understand. . 

Counsel then read the opinions of the Assessors and.. said 
that the Sessions Judge had not acquitted a single individual 
on the ground. that the evidence was untrue. Individuals had 
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been goquitted on the ground of insufficiency of evidence or - 
because there was a doubt but in uo case did the Sessions Jud 
say that he found any particular individual] not guilty because the 
evidence was false. 


Counsel then said that things said or done by one conspi- 
rator in reference to & common design were evidence against 
others concerned in the conspiracy and stated that in support 
of his assertion he relied on the provisions of Section 16 of 
the Evidence Act, 


Turning to the “Yugantar’ Mr. Norton said that it was 
actually used as au instrument of the conspiracy. Barindro Kumar 
Ghose had admitted that the “Yugantar” had been brought 
into existence for the purpose of expressing their views and 
advertising the conspiracy and nothing else. 


MR. DAS’S REPLY. 


Mr. Das, on the Court re-assembling after lunch, commenced 
to address the Court by way of reply to the observations made 
by Mr. Norton on behalf of the Crown. In the course of his 
lengthy preface Mr. Das said :—My learned friend’s address 
consists of two parts. He began with what you eall the general 
history leading to, as far as I can understand, the conspiracy 
charge, and after that he dealt with the cases of each accused 
separately, My Lords, there is an observation which I desire to 
make at the outset. bh do quite understand the value which my 
learned friend attachéd to the general part of his argument. I 
notice in the notes that in answer to an observation of your 
Lordship the Chief Justice my friend said he was going to connect 
it later on. He bas not in any way connected the general part 
of the history afterwards with the history of Bengal for the 
last 10 years. He has not made a single submission to 
you that the history of the Swadeshi movement in Bengal 
or the Partition Agitation in Bengal has led up to this 
conspiracy and at the outset of my address I desire to 
make this submission that what we have got to deal within this 
cage is direct evidence as against each person and to consider 
how far the evidence brings the offence home te the parti- 
oular accused ; and I go further my Lords and suggest that 
to say that because the different accused in different times 
took part in what is called the Swadeshi or Swaraj movement 
it is probable that they afterwards became members of the 
conspiracy and became guilty of the offence under section 122A of 
the Indian Penal Code is utter and gross libel on the national 
movement of the time. I beg to submit that not one single cir- 
cumstance to which he has referred raises that presumption. _ If it 
is necessary, I desire to place before your Lordships, the history and 
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trend of the movement which was behind this movement here. 
Again, my Lords, you will find that my learned friend has referred 
to various abuses of the English people and officials in the corres- 
pondence and in the different newspapers. I trust that your Lord- 
ships will also view the circumstances which led up to them. 
Then, again, I ny do not justify for one moment the abuse ; but 
the question is “Are your Lordships going to take the observations 
made in moment of irritation and anger as evidence of conspiracy 
under section 121A.” If necessary I shall with your permission 
go back into the history of the different movements and the poli- 
tical activity of the people during the last few years. The first and 
foremost, your Lordships, will find is the Calcutta Municipal Bill of 
1899. In its operation no doubt it was confined to Calcutta, but it 
evoked a general protest throughout the country because it was 
looked upon as a reactionary measure. It was thought and felt by 
the people of this country that that was the first step towards tak- 
ing away the little measure of Self-Government which Lord Ripon 
had bestowed upon them. 


A Mr. Norton: I never made any reference to the Municipal 
ct. 


Mr. Das: In the cross-examination of Mr. A. C. Bannerjee 
who was called as a witness for the prosecution this question 
was introduced. I submitted to the learned Sessions Judge that 
this was not relevant to this case. Your Lordship will find 
the reference at page 421 of the evidence in this case. 


Mr. Norton: I find that there is a reference to that in the 
cross-examination of Mr. A. C. Bannerjee. 


Mr. Das: I pass from this point, my Lords, to the Impe- 
rial assemblage at Dell: which was held at a time when there was 
a widespread famine in the country. Passing from that we 
come to the Indian Universities Act of 1904 which again evoked a 
general protest all over the country; and along with that we 
cannot overlook the speech which the then Chancellor of the 
Calcutta University, Lord Curzon made and which was an indict- 
ment against the whole nation. I am not dealing with the truth or 
otherwise of the charge or with the facts. I have nothing to 
do with that. Iam merely going to show that some of the letters 
which were referred to by my learned friend as containing abnses, 
if your Lordship would only look at the other side of the picture 
hg can appreciate and attribufe them to their proper causes. 

hen we come to the Official Secrets Act which the Anglo- 
Indian Preas even characterized as the Russianization of the 
administration of the country. Three or four years after that 
there came the Partition of Bengal which was carried into 
effect on the 16th October, 1905. It was before the public for 
nearly five years before that. I need hardly refer to the cir. 
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cumstances under which it was effected in the teeth of the 
opposition of the people of this province and in utter 
disregard of liundreds of meetings held all over the country 
and protests and petitions against the measure. It is hardl 
necessary for me to repeat that these protests were unheeded. 
My Lords it was at this time that the new national movement 
took its birth. To understand fully the trend of thought 
which characterized this movement I desire to put briefly as far 
as I can as a fact and as a theory the doctrine of Vedanta 
npon which this was based. ‘After the Partition of Bengal 
there were circulars known as the Carlyle and Risley and 
Bande Mataram circulars to which reference had been made in 
the evidence and in the newspapers. The first two were directed 
against students taking part in politics and the third made it penal 
to shout Bande Mataram in any meeting or in the streets. Then 
we come to the Barisal and Khulna District Conferences where the 
police officers waited outside the meetings with warrants of arrest 
duly signed but not filled in. Jt led to criminal cases which came 
up to the High Court on appeal. Then there was the Barisal con- 
ference which was broken up by an order under section 144, Cr. P. 
C. and Babu Surendranath Banerjee was arrested for infring- 
ing the Bande Mataram circular and was afterwards convicted of 
contempt of Court, which again came up to the Bigh Court and 
the High Court quashed it. My Lords matters did not rest 
there. After that there was a counter agitation set on foot in 
regard to the question of partition in which a pamphlet which 
is known as the red, pamphlet played an important part. It hag 
been held in cases tried by the European and Mahomedan Magis- 
trates, not Hindus, that this red pamphlet incited the Mahomedans 
to do acts of violence as against the Hindus, for the purpose of 
making up @ case against the partition agitation. 


Carndnuff, J. Js this referred to in the evidence ? 
Mr. Das: Yes; as also in the various newspapers put in. 


Continuing Counsel said that whereas we find that the gentleman 
whom the learned Judge in the Court below described as the notori- 
ous Leakut Hossain, was punished for an offence under section 
124A of the Indian Penal Code for writing a pamphlet based 
ona text from Koran that it was not unlawful to join in an agitation ' 
against the British Government, we find that the anthor of the red 
pamphlet was let go with a simple warning. It is a matter of 
decision of Courts of law that it was the red pamphlet which 
was at the root of all evils at Jamalpur, Comilla and other places. 
This began early in 1907 and went on till October of the same 
year or even a little after that, and although the actual occurrence 
was at Jamalpur and at Comilla the apprehension spread far and 
wide even at Kalighat in Calcutta. It was at this time that the 
people organized a measure of self-defence. 
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Carndaff, J: Against what ? 


Mr. Das: Against Mahomedan rowdyism. The belief was 
that it was supported by certain officials of Government. It is 
unnecessary for ua to discuss whether it is true or not. That was 
the impression. In consequence of this the cult of physical 
culture began to spread. The difficulties in the way of the new 
national movement since its birth became more accentuated about 
the time of the Mahomedan disturbances and had to be carried on 
under a great deal of risk for even the possession of sword-stick was 
made penal under the Arms Act as it has been held by one of 
your Lordship’s decision here. 


Mr. Carnduff, J: What is the relevancy ? 


Mr. Das: My statements are absolutely relevant if your 
Lordships are disposed to attach the slightest importance to the 
general observations of the character advanced by my learned 
friend regarding the Swadeshi movement. My friend says that 
there were grievances whether they wore real or imaginary he 
did not care. He says that that movement was the origin of the 
conspiracy, wherever the men were concerned with a Swadeshi 
enterprise he thinks that that enterprise is a prelude to of 
conspiracy. It is therefore to that part of his address I wish to 
draw your Lordship’s attention. 


Mr. Norton: I have repeatedly said that so far as Swadeshi 
movement as a movement is concerned that it was a perfectly 
honest one. I find indications here of persons who were pervert- 
ing the Swadesh: in attempting to force physically its doctrine on 
merchants. Then [ say it is wrong. I am far from suggesting 
that it was illegal or dishonest. 


Mr. Das: It is unuecessary for me to say whether the 
Swadeshi movement is honest or dishonest. The movement is 
no indication of the guilt which v-our Lordships have to ascertain 
in this case. I can understand the argument if it is this—that it 
is only where your Lordships find that the Swadeshi movements 
have been perverted as a means of furthering the ends of the cons- 
piracy it is relevant. That is perfectly clear. Your Lordships 
have to be convinced that in that particular case it was so 
perverted. But my learned friend’s method of dealing with the 
case has been hitherto this. For instance, in Sudhir’s case, he 
gets hold of a letter that he has picketted and at once he rushes 
to the conclusion that he pe the conspiracy. It is that sort of 
arguments against which I protest. 


Oarnduff, J: Is picketing necessary ? 


Mr. Das: It is part of the movement. If your Lordshi 
treat this as evidence of conspiracy you might as well say that the 
whole of the educated Bengal are mostly conspirators. 
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Carnduff, J: What is picketing ? 


Mr. Das: To go in bands to different shop-keepera and ask 
them not to sell particular kinds of goods and offer, prices for 
belatt goods they have and destroy them on payment. It is a sort 
of leagne using general influence with persons wha would 
not subscribe to the Swadeshi principles. This is the kind of 
evidence in this case. Your Lordships have been asked to deduce 
guilt or innocence of persons from these facts. The picketing 
movement is in vogue in the whole of Bengal in connection with 
the Swadeshi movement. Is it suggested that those who took 
part in picketing in Swadeshi movement are more or less liable to 
become conspirators under section 121 A. 


The Chief Justice: I may say this. We cannot suppose to 
have any knowledge of what picketing is except so far as is dis- 
closed by the evidence. The prosecution has not brought any evi- 
dence to show what picketing is—the only evidence of what it is 
is that of Mr. A. C. Banerjee. 


Mr. Das continuing said that the next point in the general his- 
tory given by his friend to which he would refer was that the 
concatenation of events which he mentioned proved nothing 
because it did not supply the connecting link betwgen the different 
events. Mr. Norton gave them a string of dates as to when 
“ Vugantar” came into existence, when “Navasakt:” and “Sandhya” 
were started and so forth. Mr. Das asked what it proved ? Was it 
the evidence of movements passing through Bengal or was it 
indicative of the fact that all these different events and the dates 
had been the result of the conspiracy. 


The Chief Justice: I suppose Mr. Norton referred to “Yugan- 
tar” as indicative of the doctrines preached by Barin and Abinash 
leading up to this smaller movement which has its centre in the 
garden. 


Counsel continuing said that what he wants to convey was that 
the mere mention of date did not supply any information or helped 
their Lordships in the slightest degree to find out whether these 
particular persons were guilty of the offence with which they were 
charged. 


Counsel next said that in dealing with the case ha would adopt 
the following order. He would put Abinash, Sudhir and Sailendra 
in one group. Nirapado, Hem Das and Kane in another group. 
Krishnajiban, Sishir and Paresh constituting the next group. 
He would deal with the Sen Brothers and conclude with the con- 
fessing prisoners, 


Counsel was dealing with the case of Abinash when the Court 
rose, 
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FORTY-SECOND DAY’S PROCEEDINGS. 


Mr. Das continuing his reply to the arguments of the Crown 
in the case against Abinash, submitted that the letters relied upon 
by the Crown to prove the connection of Abinash with the cons- 
piracy showed an absence of conneetion of any kind. There was 
not a tittle of evidence on the record from which the inference 
could be drawn that Abinash was in the editorial chair of the 
“ Vugantar” after September, 1907. The next document relied 
upon by the Crown was the rent receipt in respect of the Murari- 
-pukur garden, dated the 24th June, 1907, When he (Mr. Das) was 
dealing with this casc, Mr. Norton said that rent receipt was not 
evidence against Abinash but against Barindro, but later on Mr. 
Norton changed his mind and submitted that 1t was evidence against 
Abinash also. Mr. Das contended that the receipt in question was 
no sort of evidence against Abinash. If it did prove anything at all 
® merely showed that on the 24th of June, 1907, Barindro used 

binash as a sort of mohurrir at the Alipore Court, Counsel sub- 
mitted that that document did not prove Abinash’s connection with 
the conspiracy and that the other letters also did not raise the infer- 
ence which his learned friend wanted to draw in this connection. 
The reasoning adopted by Mr. Norton in this connection was falla- 
eious. For these reasons the documentary evidence was insufficient 
in this respect. If on the other hand they looked at the oral evi- 
dence, namely, the evidence of the shadowing witnesses in regard to 
the connection of Abinash with the garden they would find that 
that also failed. All the inferences and conclasions arrived at by 
Mr. Norton in connection with Abinash were based on a number of 
uncertain dates. In support of the contention Counsel briefly 
referred to the evidence of the shadowing witnesses. Mr. Norton 
had said that Satish ana Suresh, (shadowing witnesses) had com- 
mitted honest mistakes. The appellants were at the peril of their 
lives and they did not care whether the shadowing witnesses had 
committed honest mistakes or not. It was immaterial whether it 
was an honest mistake or deliberate purjury and the resnlt was that 
this evidence could not be relied apon. 

Contnuing Counsel said that so far as the oral and the documen- 
tary evidence were concerned there was no connection between 
Abinash and the garden. The next question was whether Abinash’s 
connection with the “ Vugantar” established his connection with the 
conspiracy. Mr. Das then wer on reading Purra Chandra 
Lahiri’s statement. 

Carnduff, J: Strictly that statement is no evidence as it was 
hearsay. 

Mr. Das then referred to Bhupendra Nath’s connection with the 
 Yugantar.” 

The Ohief Justice: Is Bhupendra Nath a conspirator ? 
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Mr. Norton: Yeo. 


Mr, Dag next referred to the evidence regarding Abinash’s cou- 
nection with Jugantar in 1906 and ‘s&jd that apart from Barindra’s 
confession that evidence came to nothing. If their Lordships look 
to Barindya’s confession to ascertain what part Abinash took they 
would find that Barindra said that, with the help of Abinash he 
started the Yaganfa:. Did Barindra say that Abinash helped him 
-o far as the policy of the paper was concerned ? *Abinash might 
have procured subscribers and advertisements and that would be 
helping. So far as Abinash’s conxection with the Yugantar in 1907 
was concerned there was no question for he was only acting as 
Manager. 


The Chief Justice: Take the facts quite broadly. Here is 
a paper which is started, we know, in March 1906, We find 
& person unquestionably connected with it in 1907. Then there is 
a statement which we are entitled to take into consideration, and 
which indicates that that person’s connection did not commence in 
1907. Would it not be legitimate ou those materials to say 
that that person was there iu May, 1907, and that the matter 
which we are entitled to take into consideration together with 
the ordinary presumption about thives in general go to show he 
was there in 1906 ¥ 


Mr. Das: Your Lordsinps arejtaking theiwo together. [5 there 
sufficient evidence for your Lordships apart from the question ot 
belief or disbelief to raivo that presumption P Unless there is that 
evidence your Lordships cannot look to the confession of Barindra 
because it is the stafement of a co-accused.’ If your Lordships 
take the two together it will be so. | The only piece of evidence on 
the record is that of Purna Chandra Lahiri who says that he saw. 
Abinash in the “Yagauta ” office in 1906. 


Continuing Mr. Das said that for all that Abinash had done he 
might be charged with sedition but certainly not with conspiracy. 
Something more must be proved to bring him within the purview 
of section 121 A. Abinash then cut off all connection with the 
* Yugantar” for he feared a prosecution, The Crown had relied on 
Exhibit 990 which was a peon book to show the coimection of 
Abinash with Indra Nath. Counsel submitted it was a very 
artificial connection. Various names appeared in the peon book. 
There was the name of the’ Chairman of the Corporation and 
Counsel did not know whether the Chairman of the Corporation 
could be charged with conspiracy. 

After referring fo uther documents relied on by the Crown, Mr. 
Das submitted that if was an admitted fact that Abinash was the 
manager of the “ Yngauta” for some time He wus the proprie- 
tor of the Sadhana Press where “ Yugantar” used to-be printed 
and he was thas the manager of the “ Yagantar” during that 
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period. The next question was why, Abinash left the “ Vugantar. ” 
The answer was quite plain.,,.The “ Yugantar” was prosecuted 
and his mother did not allow him to have any connection with 
the “ Yugantar.” Then there,were the two books “ Mukti, kon 
Pathe” and Bartaman Runanity,,, The first was the reproduction 
of a series of articles from the .“ Yugantar” and there, was no 
prosecution in regard to thoge‘articles. Bartavan Rananity con- 
tained a series of articles to which no objection could be taken. 
Counsel submitted that there.was no evidence that Abinash pub- 
lished the book Mukt; kon Pathe. lt lad been said by the Sessions 
Judge that Counsol for Abinash adimitted the publication but it 
was a qualified admission. —, 


Carnduff J.: You did not mention this in your opening. 
Mr. Das: Yes, my lord, I did. 


The Chief Justice. Then it rests with your admission in the 
Sessions Court. 


Mr. Das: Absolutely, my Lord 


Mr. Das: Mr. Woodruffe in his book also said that admission 
hy Coungel is inadmissible 


The Chief Justice - It cannot be any admission if it was made 
at the close of the case. 


FORTY-THIRD DAY'S PROCEEDINGS. 


Mr. Das continuing his argument referred to the “ Mukti Kon 
Pathe” and said that on the lst July the proof sheets of this book 
were found and seized by the police in the “ VYugantar” office. No 
action waa taken by the police for several months and thinking that 
(here was nothing wrong 2 dnash published the book. Counsel was 
proceeding on the assumption that Abinash did publish this book. 
If his story was true, as he said, it was no evideuce of conspiracy. 


Carnduff J+ Which story 7 
Mr. Das: What I am stating now. 
Carnduff, J: Assuming he did publish it. 


Mr. Das: Yes. He is responsible for the publication but that in 
self is not evidence of conspiracy. He published it for pecuniary 
vain. He rightly or wronly thought that the police not having taken 
action for so many months it .wae sot objectionable from their 
point of view. My learned friend’s answer tu that was,that even 
if it was published for money that money was intended for nefarious 
purposes. There is no evidence of that. In fact the evidence is 
against that. Your Lordships;don’t find the sale proceeds of the 
Mukti Kon Pathe” in the garden account hooks or in the account 
books found at 134 Flarrivon Road and 15, Gopi Mohan Dutt’. 
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Lane. It is not clear,on the evidence that his intention was to do 
some thing in furtherance of the object of this particular conspiraty. 
I admit that bis action may be regarded with suspicion. One may 
be naturally inclined to give that interpretation to his action, but 
unless there is other evidence connecting him with the conspiracy 
that suspicion in itself is valueless, Is there anything in the intro- 
duction which shows such an intention as is necessary under Section 
124A? It is merely an essay on the importance of what he calls 
aggregate, or conjoint action in which the individual must sub- 
ordinate himself to the interests of the aggregate. The rest of 
the book consists of reprints from the “ Yugantar.” That is not 
disputed. I submit that there is nothing wrong in the object 
as stated by the man himself, namely, the ideal of freecom 
such as is contained in this introduction. Your Lordships will tind 
the same ideal in many of the papers put in and many of the books 
published during that time. 


Mr. Das then referred to the “ Bartaman TRananity” (modern art 
of warfare) and said that it was published on the 7th October, 1907. 
There was nothing in the book itself which showed that it was 
published in furtherance of the object of the conspiracy. There 
might be objectionable passages in the “ Mukti Kon Pathe” in the 
articles reprinted from the “ Yugantar”, but there was nothing 
objectionable in the “ Burtuman Ranantly” which,was merely a 
scientific treatise. The whole of the “ Bartamun Randanity” was re- 
printed from the “ Yugantar.” His learned friend had said that 
one or two paragraphs had been added in the article. Assuming 
that was so there wag nothing objectionable in those one or two 
paragraphs. ’ 


Carndutl J: The whole book is merely reprinted from the 
* Yugantar ? 


Mr. Das: My learned friend’s contention is that the puabli- 
eation of this book was in furtherance of the object of the cons- 
piracy. I submit that that does not at all fullow. lt may merely 
be an expression of a man’s feeling. It is not possible for you 
to have acorrect idea of a writing of this kind unless your Lordships 
place yourselves in the position of the writer. 1 submit that the fact 
that “ Bartaman Rananity” has been found in the houses of some 
persons during the differont searches is no proof of conspiracy. 


Mr. Das next took up the case of Sailendra. He said there 
was uo reference against this appellant in the garden, The 
evidence against him was his association with the ‘“ Yugantur” 
and with the Sils Lodge. Apart from the assault on the 
Police, which had nothing to do with the present case there was 
no other evidence connecting Sailendra with the conspiracy. 
The evidence on record connecting the appellant with the garden 
was of such a character that their Lordships could not rely on it. 
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Counsel said that his observations on the evidence against 
Abinash applied with equal force in the case of Soilendra. 


Referring to the case of Sudhir Mr. Das first of all drew their 
Lordships’ attention to the confession made by the appellant. He 
admitied having assisted in the publication of the Yayantar, This 
confession was obtained by the police by inducement and pressure. 
But the confession did not show that he was a conspirator. 
Apart from this confession there was nothing in the evidence 
to show that Sudhir had agreed to the yeneral objects of the 
conspiracy. The documentary evideuce connecting him with the 
garden was no evidence of his complicity in the conspiracy. 


Continuing Mr. Das said that Mr. Norton had referred to parcol 
No. 30 which went to Deoghar and was redirected to Calcutta. 
The two accounts, the Calcutta account and the Deoghar account in 
connection with the parcel, however, did not tally. A» regards 
Sudhir's presence at the Sil’s lodge it depended on oral evitlence of 
two witnesses which looked suspicious. It had not been proved 
that he had ever heen at the Sil’> Lodge and even if it was proved, 
it did not slow that he was a conspiratur. Over and above that 
he was found not guilty by both the assessors and their Lordships 
would take that into consideration. 


With reference to Abinash, Sailendra and Sudhir, Mr. Das 
submitted that the case against tlem was due more or less to the 
fact that the prosecution wanted to connect Arabinda through 
them. 


Continuing Mr, Das said that he would uext deal with the case of 
persons who were arrested outside the garden. He would begin 
with the case against Hem Chandra Das. With regard to this ease 
the real difficulty was that both the Sessions Judge and Mr. Norton 
had begun with the confession and made that a foundation of the 
case whereas what shoula be done was that their Lordships would 
first consider the evidence, and if they found the evidence sufficient 
then they would turn to the confe sion. Taking the whole nf the 
evideuce as if was on the record ii was clear that no case was made 
out against Hem Chander Das. So far as the watch witnesses 
were concerned the evidence was very meagre. Nothing incrimi- 
nating was found in his house. 


At this stage the Court rose for the day. 


FORTY-FOURTH DAY'S PROCEEDINGS. 


Ma. Das continuing his reply on behalf of the appellants said 
that in February, 1909, Nirapado was nineteen years of age. Both 
the Assessors found him not guilty, one of them being of opinion 
that the conspirators made use of Nirapado in doing very minor 
works, The Sessions Judge found him guilty under Sections 121 
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(A) and 122 and sentenced him to ten years’ rigorous imprison- 
ment. In this case Mr. Norton had first referred, to:thé, watch 
witnesses. Mr. Das submitted that the evideye gf ithe watch 
witnesses was not reliable. Much had been sad B / {he “prosecu- 
tion as to Nirapada’s presence at No. 15, Gopi Mohgu I atts Lane, 
he heing arrested there on the 2nd May. Mr. Das submitted 
Nirapada had nothing to do with the house when he was arrested, 
he was sleeping outside the room, the door of which was, locked from 
inside. Mr. Das next dealt with the documents, The first docu- 
ment used was the rent receipt, which did not mention Nirapada's 
name. His connection with the rent teceipt depended upon the evi- 
dence of Manmatha Das, The question was whether their Lordships 
would rely upon the evidence of the man who uever saw Nirapado 
either before or afterwards. Tt might be anothor case of honest 
mistake on the part of this witness. Further’ it had not been 
proved that Amarendra was another «lids of Nirapado. Counsel 
submitted that Monmatha’s evidence was very suspicious, and 
could not he relied npun. Counsel submitted tliat the evidence 
was not clear that Nirapado-was a conspirator. Whether he knew 
anything or nothing at all was not clear. 


The Chief Justice: Supposing he was at the garden. 


Mr. Das: Kven if he was at the garden, and that depends on 
the two ineidents of the 20th and the 21st, it does ft show how 
much he knew of the econspivacy. It may be the case, according 
to the view one of the Assessors has taken, that they used to make 
him do minor work. 


Mr. Was then took up the case of the Sylhet brothers, Susil and 
Biren, and said that he would deal with the case of Susil first 
His learned friend had referred to numerous doeuments in connec- 
tion with Susil’s case, but he ventured to submit that the issue lay 
in w very narrow compass. The first observation he desired to 
mako in reply was that as a matter of fact there was no evidence 
in the case on which their Lordships could say that a particular 
document was found in the possession of a particular accused. So 
far as the letters were concerned the search list did not give their 
Lordships a clue or assist their Lordships in any way. Therefore 
it was impossible for any wituess however strong his memory 
might be, when there were 700 to SU0 letters, to say that o parti- 
ewlar letter was fonnd in the south house or the north house or 
the west house. 


Carnduff, J: In which house was the bag found ? 
Mr. Vas: In the south. There were eight letters in if. 


The Chief Justice: Have you any authority on the question of 
possession ? " 


APPEALS, $173 


Mr. Das; No. We always act upou the ground that there must 
be exchustVe,pdssession. I submit that is the law as laid down in 
the cases, © THShe is an Alluhabad case and other cases in point. 


The Chief Justice: Of course if you can show joint possession 
that would be equally good. If you can show that a document is 
in the posseggion of A and B in the sense that it is in their joint 
possession then it is open as against A and B to show exclusive 
possession, but one must distinguish that from a case where the 
possession is ambiguous and has not been proved to he joint. 

Mr. Das: That is exactly my submission. 

The Chief Justice: 1 was trying to recall a case analogous on 
this point in tle” Weekly Reporter. It was a case, as far as I 
recollect, of murder. 

Mr. Das: I will try to place that case before your Lordships 
to-morrow. 

The Chief Justice: It bears on this principle of law that you 
cannot treat ambiguity as being the same as joint possession. 

Mr. Das. In this country the leading ease on the point is 
Harrbole Chunder's case. There is this difference however, name- 
ly, that in that case the document was found in a box whieh 
belonged to the aeensed and he had the key. 

Younsel then referred to the Jetiers and said that he did not 
see how thene letters could assist their Lordylips in coming to the 
conclusion that Susil was a conspirator. 

Counsel then asked their Lurdships to consider the verdict of 
the Assessors, who found Sasil not guilty. Unless they found that 
the verdict of the Assessors was opposed to the evidence their 
Lordships would give effect to that verdict. 

The Chief Justice: Thero ix one thing. You did not say 
anything about the hamboo gans, daggers, ete. 

Mr. Das: I would advise your Lx rdships to look at them. 

Mr, Norton: You cunnot kill a man with a hamboo ean, ete, 

Carnduff J: They were there for the purpose of drilling. 

Mr. Norton: Yes. 

The Chief Justice: [ understand that chov are at Alipore + 

Mr. Norton: Yes, I will get them up. 

Mr. Das: It would be very bad thingy for all of us if our hoys 
should not have “Samitis” for physical culture because the 
Yugantar wrote about the “ Samities.” 

Mr. Das then went on dealing with the case of Birendra 
Chandra Sen, who was only one yca: older than Susil. In this ease 
also the same consideration arose as to what was the effect of the 
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documents that were found at Sylhet, A large number of letters 
were used against this appellant, most of which were no evidence 
against him. Mr. Das had not concluded when the Court rose 
for the day. 


FORTY-FIFTH DAY'S PROCEEDINGS. 


Mr. Das continuing his argument said that when the Court rose 
on Friday he was dealing with the case of Biren and had put 
hefure their Lordships the letter which was the most important 
and the most valuable. There were certain other letters to which 
reference had been made by his learned friend some of which were 
not evidence at all. If for instance their Lordships looked at exhibita 
520-83 that was a letter written by somebody whose name did not 
appear, to Nogendrv. Another letter 520-11 was written by a man 
named Probodh to Biren. Counsel referred to the other letters 
and said that these were all the documents found at Sylhet so far 
as Biren was concerned. His learned friend relied strongly on the 
two note books containing the names of chemicals and formulas for 
bombs. Whatever the value of these note books might be their 
Lordships could not find any evidence against Biren. Counsel was 
uow referring to the evidence apart from the admisgjons to police 
officers. If the uote books were funnd in the South house, as 
Counsel submitted thoy were, the evidence was clear and if the 
circumstances were such that they could not be attributect to Biren, 
the question at once arose why was it attempted to be proved by 
oval testimony that ond of the note books was found in the canvas 
bag in close proximity to the black powder. That would not be a 
truc statement. Why was that untrue or incorrect statement made 
except with a particular object ? The object, Counsel submitted, was 
to make out or suggest the guilt of Biren. In the first place why 
was Biren arrested’ They were told that Biren was arrested 
because he, along with other boys shouted “Bande Mataram.” It was 
not till then that Biren was arrested. [twas for their Lordships to 
judge how far the defence had made good that suggestion. Counsel 
referred their Lordships to the evidence on this point and sub- 
mitted that it had not been made out that these note books were 
attributable to Biren. Then again the contents of the note books 
themselves did not show that they had anything to do with the 
cunspiracy with which Biren way charged. Mr. Das then referred 
to the Judgment of the Sessions Judge and said that on the find- 
ings of the Judge Biren was entitled to an acquittal, 


Mr. Das then dealt with the case of Bal Krishna Hari Kane. 
In connection with this case the first point taken by the prosecution 
was that Kane’s name was mentioned by Barin. The prosecution 
also referred to the evidence of Parna Chandra Biswas, which was 
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utterly unworthy of credit. If their Lordships believed the whole 
evidence it might very woll be a case of mistaken identity. 


Continuing Counsel said that both the Assessors acquitted Kane 
and they were quite right in their opinion. 


Mr. Das next dealt with the case of Krishna Jibon Sanyal. So far 
as his confession was concerned the prosecution had admitted that it 
was not sufficient to bring home the guilt. So far as the evidence 
was concerned they all knew that this appellant left Giridhi about 
the 10th or 12th April and Ex. 853 showed that at any rate 
Krishnajiban at that time intended to go home. Further they 
found this appellant at the garden for a few days. There was 
also evidence to connect him with No. 15 Gopi Mohon Datt’s Lane 
but that depended on the evidence of Naren Mullick, who said that 
he saw Krishnajiban only once but in his report to Inspector 
Biswas Naren Mullick did not mention Krishnajiban’s name. The 
Sessions Judge did not attach any importance to the garden ex- 
hibits and no body knows as to who wrote them, when and under 
what circumstances. With regard to the copy of the Bengali 
evrammar bearing the name of the appellant found at 15. Gopi 
Mohan Dutt’s Lane, the prosecution suggested that Krishnajiban 
must have gone from the garden to 15 Gopi Mohan Dutt’s Lane. 
Mr. Das submitted that his answer to it was that in the first place 
the Sessions Judge did not attach much importance to it and 
secondly, it might be one of the documents found at the garden, 
vot confused and mixed up with the exhibit found at No. 15, because 
in this exhibit Mr. Feny’s name was scored through in pencil. With 
regard to the finding of 39 copies of the “Jugantar” of different 
dates at Krishnajiban’s house at Maldah, Counsel said that Krishna- 
jiban was a subscriber to that paper. In conclusion Counsel sub- 
mitted that no offence had bean made out against Krishnajiban. 


The next case that Mr. Das desired to deal with was the case of 
Paresh Maulick. As regards his connection with the place of cons- 
piracy the prosecution relied on the evidence of Satish, which was 
very general and that witness did nc+ mention the name of any 
incident. 

The next appellant waa Sishir Kumar Ghose. It was admitted 
by the prosecution that Sishir had nothing toe do with bombs. The 
case against him, however, was that he was an active member, that 
is to say, a missionary with full knowledge. The question was 
whether that had been made out to their Lordships’ satisfaction. 
The prosecution first dealt with the state of his mind, then with his 
connection with the garden and lastly with his connection with the 
principal members of the conspiracy. However there was no’ 
evidence throughout on the record to show what work was done 
by Sishir. | 

Here the Court rose for the day. 
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FORTY-SIXTH DAY'S PROCEEDINGS. 


Mr. Das continuing his reply on behalf of the defence said that 
he would first dea) with the law points. From the petition it was 
evident that the case for the prosecution was limited to a cons- 
piracy to wage war. In this connection he wonld draw their 
Lordships’ attention to the charges ; tho first three charges were 
under Section 121, and the fourth charge was under section 121 
(A). Therefore the charge was also limited to the specific charge 
of waging war and that was the pbject of the conspiracy. The 
subsequent paragraphs of the charge all go out becanse they 
were superfluous having regard to the petition. 


The Chief Justice: The charges as originally framed created no 
difficulty. 


Mr. Das: No my Lord. 

The Chief Justice: The great point that you make now are the 
words ‘as sct forth.’ These words create the difficulty. But 
those words were not in the original charge. 


Mr. Das: Yes. But the charge is gone now. 
Mr. Norton: The petition has no reference to the charge. 


Mr. Das: The fifth and sixth charges in my leaned friend’s 
petition were not seriously relied npon. 

Continning Mr. Das said that the charges under Sections 121, 
121(A) and 122 were put in the alternate form and if they said that 
whatever was done by’the appellants amounted to the waging of 
war then there was an end of the conspiracy. If there was an end 
of the conspiracy Section 10 had no application at all. 


Mr. Das then went on to deal with the question of the misjoin- 
der of the charges. 


The Chief Justice: You need not trouble yourself about this 
point, nor about Section 121. If we think it necessary we will call 
upon you to answer upon those points. 


Dealing with the question of privilege as to the use of Police 
Diaries Mr. Das said that he did not understand under what section 
the Crown claimed that privilege. The section quoted was 162 of 
the Evidence Act, but section 162 had no application to matters 
like that. It was also said that the Crown relied on section 173 of 
the Criminal Procedure Code. That section also could have no 
application. 


Mr. Das then referred to the statement taken before Mr. Beach- 
croft and said that it was admitted that the provisions of section 
364 were not complied with. Reference, however, was made to 
section 533 and then to section 537, As regards section 533 it 
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had no application whatever, because it referred to a statement 
taken by a Magistrate. With regard to section 537 he failed to see 
what application it could have because he had not gone the length 
of asking their Lordships to hold that the whole trial was vitiated 
by reason of these statements. 


Two other questions remained, namely, that of the admissibility 
of the confessions and the operation of section 10 of the Evidence 
Act. As regards the operation of section 10 his learned friend 
had referred to several English cases. Mr. Das briefly dealt with 
these cases and submitted that the principle laid down in these 
cases was not applicable to the present case. With regard to the 
acimissibility of the confessions he desired in the first place to 
point out that section 19 of the present Code did not contain any- 
thing which was not also contained in the Act of 1872. 


The Chief Justice: It does not contain the binding clause. 
Mr. Das: That is so, but it contains all the other matters. 


Counsel referred to and read sections 140, 141 and 142 of the 
Code of 1872 and raised the question whether the circumstances 
were such that their Lordships would on petition set aside the pro- 
ceedings as being without jurisdiction. After reading the evidence 
bearing on this point, Counsel submitted that upon the facts dis- 
closed in the evidence it was perfectly clear that the Magistrate 
took cognizance on the 3rd May. 


Having regard to the fact that the Magistrate himself admit- 
ted that he took cognizance, his want of jurisdiction was clearly 
made out. In these proceedings Mr. Birley was regarded not as a 
Magistrate who had no jurisdiction but as a Magistrate who re- 
corded the confessions. F..rther, Mr. Birley was not the nearest 
Magistrate to whom these men could have been taken. 


Carndnuff, J. Who was the nearest Magistrate ? 


Mr. Das: The Magistrate of Serldah or the Chief Presidency 
Magistrate of Calcutta. 


Continuing Counsel said that the only question that arose on 
these facts was whether the report of Inspector Gupta on which 
these fourteen men were sent up could be regarded as a police report 
under clause (b) of section 190. There was nothing in the language 
of that section itself which said that such a report could not be re- 
garded as a police report. The word ‘ police report’ was nowhere 
defined. In support of his argument Counsel cited two cases report- 
ed in 29 Calentta, page 417 and in 8 Calcutta Weekly Notes, page 
864, 

Mr. Das then went on to deal with the confessing prisoners. He 
first dealt with the case of Hrishi Kesh Kanjilal. On the evidence 
no case had been made out against Hrishi Kesh. The only witness 
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to which the prosecution had referred to show his connection with 
the garden and 4, Harrison Road, was that of Satish, whose state- 
ment was general, and who mentioned no incidents. Moreover, 
Satish added the name in the course of his cross-examination. 
Turning to the documentary evidence they had Ram Chandra 
Prabhu’s letter, which was found in the garden in a& shirt with 
the letter “R.” It was not in evidence that the shirt was claimed 
by Hrishi Kesh and the word “RK” did not appear in the search 
list. Moreover, Hrishikesh’s name did not begin with the word “R.” 


The Chief Justice: I understand it is “ Hr.” 


Mr. Norton: If you spell it in English you must begin with 
‘R.” 

Mr. Das: No. In some places on the evidence the Judge him- 
self spells it with “Hr”. A European Magistrate may spell it 
with ‘Ris’ but a Bongali will hardly spell it with “RB.” 


Counsel then referred to several other exhibits and said that 
there was nothing in the documentary evidence to show that 
Hrishi Kesh was a member of the conspiracy. 


Mr. Das then said that he did not desire to refer to the merits 
of the cases of other confessing prisoners, because their Lordships 
had got all the facts. ; 


Counsel next went on to deal with the confessions of all the 
confessing prisouers. He did not desire to say that these confes- 
sions were untrue. He desired to urge two points with regard to 
the confessions, viz, (KF) about a far-off revolution and (2) the 
question of overt acts. 


About the revolution to which Barin referred, Counsel’s sub- 
mission would be this. With regard to other criminal offences 
there was such a thing as locus penitentie, and their Lordships 
would have to consider im this case whether that point had 
passed, that 1s to say, whether they had actually committed the 
crime or that they were thinking of committing the crime. The 
intention to have a revolution far-off showed that it was not an 
offence under section 12] (A) and as such there was locus 
penitentiss. HWrom the evidence it was clear that these prisoners 
were yet at the first stage, preaching ideals, after which would 
come the collection of arms and then the rebellion. Could it not 
be argued in this way that after going through the first stage 
they might have thought of not proceeding any further? As long 
as something more specific was not done, Counsel submitted, the 
offence under section 121(A) was not complete. The prisoners 
could ee back and therefore the offence did not come under 
section 121, 


With regard to the overt acts, Mr. Das snbmitted, 
that these were not overt acts directly connected with the 
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e@onspiracy. Assuming the charge to be one of conspiracy to wage 
war the overt acts did not show the character of the conspiracy. 
They were accidental offshoots. Barin said that he never thought 
that, political murder would ever bring independence. Barin, 
according to the prosecution, was a truthful person. It was not 
his object to make any untrue statement and he never intended to 
pulliate what he had done and bis intention was perfectly clear on the 
point. Yet the whole scheme was represented to bring independence. 


Continuing Mr. Das said: On the question of sentence,.assum- 
ing that your Lordships are against me on other questions, I desire 
to point out this, that it is not true that it was Barin, who 
created the spirit of nationalism in the country which ultimately 
led to this conspiracy. My submission before your Lordships will 
be that it is Barin and these people, who were caught up in the 
main stream of nationalism, and not actually creating if, and in 
dealing with this case I should ask your Lordships to keep the facta 
of nationalism generally and Swadeshi and other enterprises apart 
altogether from the question of their guilt. This is necessary in order 
to understand how the very recklessness of their youth Jed them to 
this course which may come under section 121 (A). In this connec- 
tion I may place before your Lordships an article which appeared in 
the Bande Malaram, so that your Lordships may view the actions of 
these different accused persons in their proper light before consider- 
ing the question of sentence. This article was written on the 16th 
October 1906 on “the nation day” and that will explain the conduct 
of many of the accused persons with reference to the act of Ist Octo- 
ber. It shows that the spirit, which prompted the observance of 
the nation day and the different steps which were taken in connec- 
tion with that, are perfectly independent of any other circumstances. 
I desire to place this article and it will show the spirit in which it 
was accepted by the people. 


Mr. Das then read the article. 


Mr. Norton: Is this evidence ? This is not a statement made 
by a conspirator ? 


The Chief Justice: This is on the question of sentence, Mr. 
Norton. 


Mr. Das continuing said: Wherever your Lordships would 
come across any evidence having reference to this “nation 
day” I would ask your Lordshy: not to put it down to 
bomb conspiracy. 


There is another point of view which your Lordships will con- 
sider in connection with this and it is the ardent patriotism of 
these men and the very keenness of their desire for freedoom 
probably which led them astray and in considering the question of 
sentence your Lordships will consider that mach of it was due to 
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the impulses of their boyish years and carelessness of their youth. 
I would ask your Lordships not to pass a sentence which would 
crush their lives for ever. Their acta were undoubtedly worthy 
of severe condemnation but in them there were many virtues, 
many qualities, which came to light. If they are guilty of the 
deeds, which were imputed to them, they had also many virtues 
in them and in passing sentence your Lordships will take them 
into consideration. I appeal in the name of their youth, which 
led them astray, that your Lordships will not pass a sentence 
which will crush their lives for ever." There is much good in them 
and there is no reason to suppose that when they will come 
back they will do the same thing again. They yet may be made 
useful members of the society which they have wronged. They 
yet may serve that very State against which the offence was 
committed. I appeal to your Lordships not to inflict severe 
sentence on them. If law is to be vindicated let it be vindicated 
by all means but my earnest appeal to your Lordships is let justice 
be also done, 


MR. CHUKRAVARTI’S REPLY. 


Mr. Chuckerverti, who appeared on behalf of Indra Nath Nandi, 
then replied. He confessed that he had been someWhat disap- 
pointed in the way in which Mr. Norton presented the case with 
regard to his client, before their Lordships. Counsel had some 
difficulty in finding out which part of the evidence Crown relied 
upon for the purpose of first establishing that there was a reason- 
able ground for supposing that Indra Nath was a party to the 
conspiracy, because that had to be established not by the acts or 
statements of Indra Nath’s so-called co-conspirators. There could 
not be any question with regard to that. In order to prove that 
Indra Nath was a party to the conspiracy, Mr. Norton had refer- 
red to the Jamalpur incident and he strenuously argued before 
their Lordships that the judgment of the Magistrate in connection 
with the binding down of Indra Nath was admissible in evidence. 
It was not a statement of either Indra Nath or any of his alleged 
co-conspirators. The judgment could only be put in under the 
provision of section 43 read with Section 14. So far as Counsel 
could follow, that was Mr. Norton’s argument. Mr. Chuckerverti 
then read Sections 43 and 14 of the Evidence Act and said the 
judgment should not have been treated as evidence in the case. 


Counsel had not concluded when the Court rose for the day. 


FORTY-SEVENTH DAY’S PROCEEDINGS. 


Mr. Chuckerverti continuing his argument on behalf of Indra 
Nath Nandi submitted that Indra Nath’s connection with the 
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conspiracy was due mainly to his connection with Tara Nath 
Rai Chowdury who was described by the Crown as an absconder 
and proclaimed offender. It was clear from the evidence that 
Tara Nath became the Manager of the Yugantar in November 
1907, He was never the Editor, Printer and Publisher of that 
paper. He simply collected money on behalf of the paper and 
made payments, It had been suggested by the Crown that there 
were grounds for reasonable suspicion against him that he was 
@ conspirator. 


The Chief Justice: Not reasonable suspicion I think ? 
Mr. Norton: Reasonable ground for suspicion. 

The Chief Justice: No reasonable ground for suspicion. 
Mr. Norton: Yes, My Lord, that is so. 


Continuing Mr. Chuckerverti said, let them see what evidence 
there was first to raise a reasonable belief that Tara Nath 
was a conspirator and secondly to establish Indra Nath’s con- 
nection with Tara Nath and thereby to connect Indra Nath with 
the conspiracy. Although searches had been made from time 
to time in the Yugantar office Tara Nath was never said to be 
the author of those violent articles which appeared in the Yugantar 
or that he had anything to do with the policy of the paper. Tara 
Nath had been described as a conspirator and absconder. Except 
that a warrant was asked for and granted and a bit of Purna 
Chunder Lahiri’s evidence, there was nothing to show that Tara 
Nath had done anything to merit his arrest as a conspirator. 
Purna Chunder Lahiri in his evidence said that he searched 
Tara Nath’s house on the 19th May on certain information he had 
received in the Chief Presidency Magistrate's Court. Tara Nath - 
was proclaimed as an absconder under the Arms Act. The search 
warrant and the arrest warrant were issued by the Chief Pre- 
sidency Magistrate. On the day Tara Nath’s house was searched 
Tara Nath was seen in Court and his person was searched. 
From the day his house was searched Tara Nath was not seen 
any where. 


Mr, Chuckraverti next submitted that or referring to this 
portion of Purna Chunder Lahiri’s evidence the Crown did not 
submit anything to meet the argument advanced by the defence 
Counsel. Tara Nath was supposed to be a conspirator for large 

uantities of arms and amunition were found in his house on 
the 19th May. It was incredible to believe that a man whose 
person was searched at the Police Court was allowed to go 
away. Then again why did Purna Chundra Lahiri go to Raja's 
Lane to search for Tara Nath P 


The Chief Justice: Do you know the dates on which the 
warrant was granted ? 
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Mr. Chuckerverti: No. Except that on the 13th July an 
application was made for a warrant to Mr. Birley. This search 
warrant and arrest warrant were issned by the Chief Presidency 
Magistrate under the Arms Act. 


The Chief Justice: We know nothing of the other warrant. 


Mr. Norton: Except the police evidence which says Taranath 
was not found. 


Mr. Chuckerverti: In the order sheet. there is only a note 
which says that a warrant was issued. Is it suggested that 
Parna Chundra Lahiri or any other police officer was in charge of 
the warrant to arrest Tara Wath P With regard to the warrant 
Purna Chandra Lahiri says it was issued under the Arms Act; 
that does not implicate him with the conspiracy. 


Mr. Norton: In Mr. Birley’s order sheet we find that on 
the 4th September a proclamation was issued against several 
men amongst whom was Tara Nath. 


Mr. Chuckerverti continuing said that the only man who said 
that the bex in which the arms were found belonged to Tara Nath 
was Gnanendra Nath Sircar. He was a private tutor and after 
the search he was arrested and kept in hajat until he incriminated 
Tara Nath. Excepting this man there was no other evidence 
against him. Although the enquiry began as early as February 
none of the shadowing witnesses ever suggested that they saw 
Tara Nath either in the garden or any other place of conspi- 
racy. Kven those witnesses who had sworn against anybody 
and every body did not swear against Tara Nath. 


Mr. Chuckerverti then referred to the comparison of hand- 
writing and said that the comparison took place in the absence of 
the accused. Where the trial was with the assistance of two 
Assessors the defence were entitled, especially where the com- 
parison of Bengalee handwriting was concerned, to have the 
opinion of the Assessors one way or the other. Even assuming 
that the Sessions Judge was entitled to admit documents by com- 
parison pf handwriting the Court consisted of three persons, Judge 
ae the two Assessors and so there was no comparison by the 

ourt. 

Carnduff, J: The Assessors made no comparison at all. 

Mr. Chuckerverti: No, Up to the end the Sessions Judge was 
in doubt as to whether these documents shoud be admitted or not. 
At the end of the whole trial he made up his mind and admitted 
these documents. 

Mr. Norton: Every one of these documents was put into 


the bands of the Assessors for the purpose of their coming to 
an opinion on them. That is a fact. 
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Counsel then went on to say that their Lordships were asked 
to find that Indra Nath was the armourer to the garden. It 
was suggested that Colonel Nandi being exempted from the 
operation of the Arms Act Indra Nath went into the market and 
bought arms and ammunition, in the name of his father and made 
them over to the garden people. There was not a tittle of evidence 
tu support that suggestion. It was a pious desire on the part of the 
prosecution that their Lordships should come to that conclusion 
without any evidence at all. 


Mr. Chuckerverti next referred to the injuries on Indra Nath’s 
person and asked what it was that the prosecution wished their 
Lordships to deduce from the fact of the injuries in support of the 
story that Indra Nath was a conspirator. The arrests at the 
varden took place early on the morning of the 2nd May and was it 
conceivable that a few days later Indra Nath in broad daylight 
was engaged in preparing arms and had one haud blown off 
and received other injuries owing to an explosion? The prosecn- 
tion had to prove how this explosion was connected with the 
conspiracy with which Indra Nath was charged. 


Mr, Chuckerverti continuing said that the Crown had suggest- 
ed that because Yuqautar was considered as a limb of the conspi- 
racy, everybody who had anything to do with the paper was con- 
sidered as a member of the conspiracy. Then again it had also been 
suggested that “Chatra Bhanda’’ was a linb of the conspiracy. 
Counsel submitted that he had very carefully listened to what the 
leaned Counsel for the Crown had said about the “ Chatra 
Bhoaiular” but he failed tu find ont any tangible evidence which 
made the “ Chatra Bhandar” a limb of the conspiracy. In some 
mysterious way Indra Nath was supposed to be a representative of 
the conspirators on the board of the “Chatra Bhandar” as a 
secretary. Kxcept the assuciation which had been made by the 
prosecution, there was absolutely no evidence at all on the record 
to support this. Counsel submitted that with regard to “ Chatra 
Bhandar” not only was it never suggested that it was a limb 
of the conspiracy as loug as the case was before the committing 
Mav istrate, but that no search was made at the “ Chatra Bhandar” 
office until the 8th of December during the pendency of the 
trial before Mr. Beuchcroft. Mr. Norton had stated that the 
ducuments taken from the “ Chatra Bhandav” office were all official 
documents and they bore the name of Indra Nath. From that 
their Lordships were asked to hold that “ Chatra Bhandar” was 
a limb of the conspiracy and Indra Nath was told by the conspira- 
tors to represent them on the “ Chatra Bhandar”. Although those 
documents were not found in the possession of Indra Nath and 
although they were not in the handwriting of Indra Nath still, Mr. 
Norton had submitted that those documents might be used as 
evidence under section 10 of the Evidence Act. Counsel remarked 
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that the position taken by the Crown on this point was absolutely 
untenable. 


After dealing with some other minor points, Counsel concluded 
his reply on behalf of Indra Nath Nandi. 


Mr. Norton pointed out that in Mr. Birley’s commitment order 
the name of Indra Nath Nandi appeared. 


He was the thirty-sixth accused there. Counsel also referred 
to the note-book about the handing over of the revolver, 


Mr. Norton then produced the Sylhet arms which consisted of 
bamboo guns with bamboo spears, bamboo swords, air guns, lathis, 
bow, ete. 


The Chief Justice.—This is the armoury. 

Mr. Norton.—Yes, my Lord. 

The Chief Justice.—Do you think they are dangerous ? 
Mr. Norton :—No, wnless they strike the eye. 


The Chief Justice: Are they taken from the “ Bartaman Rana 
Niti?” (Laughter). 


The Chief Justice then thanked all for the great help rendered 
hy them in this case. 


Their Lordships reserved judgment. 


1S 2 gen ee 


IN THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. 


The 23rd November 1909. 
CRIMINAL JURISDICTION. 
Present : 


Tue Hon’aur Sin Lawrence Hucit JENKINS, 
Knight, Chief Justice. 


AND 
Tue Hon’str Mr. Jestice Carspvcrr. 
JUDGMENT. 


Jenkins, C. J., after same preliminary remarks, said :—We are 
asked to hold that the appellants were all members of a 
secret Society, and joined in this unlawful enterprise ; that they 
collected arms and ammunition with the intention of waging 
war against the King; that they with others, known and un- 
known, conspired to wage war ayainst the King or to deprive him 
of the Sovereignty of British India; and finally that they actually 
waged war against the King. 


The period covered by the ciarge is described therein as 
‘on or about 12 months preceding the Ldth of May 1908” and the 
scene of the offences charged is laid at “various places in Bengal 
including 32, Muraripukur Road.” 


It is said that the police camo to hear of the Society and its 
workings first in October 1907, and then m January 1908. In the 
month of March 1908 the work of watching the members of the 
Society began, and thereafter a clove observation was kept on their 
movements between various places’ aud in particular the Garden, 
15, Gopi Mohun Dutt’s Lane, 134, Harrison Road, 4, Harrison 
Road, 23, Scott’s Lane, 38-4, Raja Nava Krishna Street and 48, 
Gray Street, all of which, except the Garden, are in the town 
of Calcutta. The action of the police was precipitated by the 
murder on the 30th of April 1908 af Mozufferpore of 2 ladies, 
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Mrs. and Miss Kennedy, by the throwing of a bomb, the culprits 
being Khudiram Bose and Profulla Chaki, of whom the first 
has paid the extreme penalty of tho law, while the other escaped 
punishment by committing suicide as he was on the poimt of 
arrest. This shocking ontrage rendered delay no longer possible, 
and after a conference of leading officers, the police in the carly 
morning of the 2nd of May, armed with search warrants, entered 
the Garden and the several places of conspiracy in Calcntta, 
arrested the inmates, and took possession of the documents and 
articles they found. a 
* # % a * + 


In support of the appeals before us the appellants have urged 
that the convictions are bad in law, and further that they are uot 
justified by the evidence on the record. Ina case so voluminous 
innumerable arguments would naturally arise on one side and thie 
other, and though many from their transient character must pass 
unnoticed in this judgment, all have been carefully considered and 
weighed. First, then, I will deal with the several legal objections 
that have been advanced against the convictions now under 
appeal. 


I need not disenss at length the coutention that the right 
to trial by Jury conld not be taken away by ghe Criminal Pro- 
cedure Code. The argument rests on the proviso to Section 22 
of the Indian Councils Act, 1861, whereby it is declared that the 
Governor-General in Council shall not have the power of making 
any law which may affect any part of the unwritten laws or cons- 
titution of the United Kingdom of Great Britain and Ireland 
whereon may depend in any degree the allegiance of any person to 
the Crown of the United Kingdom. 


But the point has been determined adversely to Mr. Das’ con- 
tention in a recent decision of this Court by which we are bound. 
Therefore we must overrule this objection. 


The next objection taken is that Barin being a European 
British subject the Magistrate was bound to commit him to the 
High Court im accordance with the provisions of Section 447 
of the Criminal Procédure Code, and that the rest of the accused 
oe have been similarly committed in compliance with Section 
452. 

Criminal proceedings against Enropean British subjects arc 
regulated by Chapter XX XIII of the Criminal Procedure Code. 
aud provision is made in that Chapter for the tribunal before 
which a person answering that description can be tried aud as to 
the sentence that may be passed. It is conceded by the Crown 
that it became apparent on the face of the proceedings in the 
course of the enquiry before the Committing Magistrate that 
Barindra Kumar Ghose was a European British subject, but it 
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has been held that he waived his right to be treated as such. 
This, it is contended by Mr. Das, is erroneous, 


After referring to sections 447, 449, 452 and 454 Cr. R. P. 
His Lordship observed :— 


On the strength of these sections it is contended (1) that 
Barindra Kumar Ghose could only be committed to the High 
Court ; (2) that his co-accused too could only have been so 
committed ; (3) that there can be no waiver of a want of juris- 
diction apparent on the face of tho proceedings ; (4) that sections 
453 and 454 could have no application where, as here, the status 
of Kuropean British subject is manifest and not open to donbt; 
(5) that there has been no waiver by Barindra ; (6) that if there 
was a waiver in fact, then it was not after he was made fully 
acquainted with all that he was giving up; and (7) that in any 
case there was no waiver by his co-accused. 


Though I recoznise the force of Mr. Das’ argument I hold that 
on the first 4 points we are concluded by the decision of a 
Bench of this Court in R. Vs. Quiros, I. L. R. 6, Cal. 83, and 1 do 
not think what was then said can be regarded as more obzter 
dictum. What is obéter dictum is sometimes difficult to decide, 
but a valuable guide to the solution of this difficulty is furnished 
by Lord Halsbury L. C. in Watts Vs. Assets Company, L. R. 
1905 A. C. at page 330 where he said, “When a learned Judge 
is giving his views why this or that docs not come within the 
meaning of the law which makes a thing inoperative, and when he 
distinguishes the case before him by pointing out there was 
no fraud and therefore the fraud imputed did not exist, I very 
much doubt whether that is one of those thinvs which can be 
described as a mere cbiler dictum. It is part of the law which 
is guiding his judgm & and part of the law he is hound to 
expound in the judgment he is pronouncing.” In the light 
of these remarks I am of opinion that what was said in the 
course of the judgment in Quir ss’ case is more than mere obiter 
dictum : it was an exposition ot the law necessary for the judg- 
ment then pronounced. Moreover, what was then said has been 
repeatedly adopted as the basis of subsequent decisions ; and 
we further find that since the judgment in Quiros’ case the 
language on which it was based has been repeated in the Criminal 
Procedure Codes of 1882 and 1898, and this is a legislative recog- 
nition which we cannot disregard. In the light of this decision I 
am of opinion that Barin coulu .vlinquish his right to be dealt 
with as a Huropean British subject, and on the facts T hold 
that he actually did relinquish this right. 


From this it follows that the plea is of no avail either to Barin 
or his co-accused, and that the Court of Sessions had complete 
jurisdiction to dispose of the case. 
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It is next argued that there was no jurisdiction to take cognizance 
of the several offences of which the accused have been found guilty, 
that is to say, of offences under Sections 121, 121-A and 122 of the 
Indian Penal Code. 


It is provided by Section 196 of the Code of Criminal 
Procedure that no Court shall take cognizance of any offence 
punishable under Chapter VI of the Indian Penal Code....., unless 
upon complaint made by order of or under authority from the 
Governor-General in Council, the Local Government, or by 
some officer empowered by the Govarnor-General in Council in. 
this behalf. The authority in this case has proceeded from 
the Local Government. This objection has been taken on behalf 
of the appellants belonging to what has been called the first 
batch, against whom a complaint was preferred under the order 
or authority of the Local Government on the 17th of May 1908, 
(Exhibit 1). It is in these terms—“ Whereas it has been made to 
appear to His Honour the Lieutenant-Governor of Bengal that 
there is reason to believe that during a period commencing from 
about the 16th October 1905 to date at Maniktollah (82, Murrari- 
pooker Road, Caleutta) and other places the following persons 
have committed offences punishable under Sections 121-A, 122, 
123 and 124 of the Indian Penal Code, Babu Purna Chunder 
Biswas, Inspector of Police, Criminal Investigation Department, 
Bengal, is hereby ordered and authorised by His Honour the 
Tieutenant-Governor of Bengal under the provisions of Section 
196 of the Code of Criminal Procedure to prefer a complaint 
against and to prosecutg these persons, namely : “ (then after 
setting out a list of fais in which are inéluded the naines of 
the appellants in the first batch, the document proceeds) “ for 
the said offences under Sections 121-A, 122, 123, 124 of the 
Indian Penal Code or under any other Section of the said Code 
which may be found to be applicable to the case. 


By order of His Honour the Lieutenant- 
Governor of Bengal, 


E. A. GAIT, 
Chief Seeretury to the Gucernment of Bengal.” 


17th May 1908. 


On the 19th of May a complaint was preferred in the form 
of an allegation nade in writing to Mr. Birley and aftor naming 
(amongst others) the appellants in the first batch the complainant 
Purna Chunder Biswas submitted his complaint “charging the 
members of the Secret Society under Sections 148, 145, 150, 157, 
121, 121-A, 122, 123 and 124, of the Indian Penal Code,” 

On the same day Inspector Purna Chunder Biswas was 
examined on solemn affirmation on his complaint and stated 
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that sanction has been given to him by the Government of 
Bengal to prosecute certain persons under Sections 121-A, 
122, 123, 124, Indian Penal Code. Then after alleging that 
he complained against the 33 persons named in the Local 
Government’s order and describing their several arrests he 
proceeded in these terms. 


“ These persons are all accused of organising a gang for the 
purpose of waging war against the Government and overawing 
the Government by means of criminal force.” 


On the strength of this authority or order and complaint the 
Magistrate, after he had completed his enquiry, committed these 
appellants for trial to the Court of Sessions for offences under 
Sections 121, 121-A and 123 of the Indian Penal Code. 


In the Court of Sessions objection was taken on behalf of the 
accused to the charge under Section 121, Indian Penal Code 
and thereupon Counsel for the prosecution informed the Court 
that he would file a fresh sanction, as he called it, in respect 
of that section, though he did not admit that the original 
sanction was insufficient. 


He subsequently produced what was described as a sanction 
given by the Local Government under Section 196 of the Criminal 
Procedure Code and in compliance with his application the 
Court framed charges under Sections 121 and 122, Indian Penal 
Code. 


The sanction here referred to was an order and authority in 
the terms of that of the 17th of May which ] have already cited 
save that it mentioned Section 12] of the Indian Penal Code in 
addition to the other sections set forth in the earher authority. 
It was filed on the 19th cf October 1908. 


Two points thus arise: first, was a complaint under Section 
121 of the Indian Penal Code authorised by the Local Govern- 
ment, and secondly, was a complaint in fact preferred under 
that section ? 


Section 196 of the Criminal Procedure Code reserves to the 
Local Government (among others) the power of determining 
whether cognizance shall be taken by the Court of any offence 
punishable under Chapter VI of the Indian Penal Code except 
Section 127. 


Seeing that this chapter deai. with offences against the 
State the policy of this safeguard is manifest ; the maintenance 
of this control is of the highest importance ; and it is beyond 
the competence of the Local Government to delegate to any 
other body or person this controlling power and the diseretion 
it implies. 
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The question whether action should be taken under Chapter 
VI ig more than a matter of law ; considerations of policy arise 
and these can only be determined by the authorities specially 
designated in tho section. . 

It farther appears to me to be the true implication of Section 
196 that tho judgment of the Local Government should be 
specifically directed to the particnlar sections of Chapter VI 
in respect of which proceedings are to be taken, and that the 
order or authority should be preceded by, and be the result 
of, a deliberate determination has proceedings should be taken 
in respoct of a particular section or particular sections of the 
Chapter and no other. 


[t would, I think, be opposed to the true intendment of 
Section 196 for the Local Government by its order to give its 
legal or other advisers a roving power to determine under what 
seetions of the Chapter procvedings should be taken, and to 
abandon to them the discretion and responsibility that properly 
belong to itself; and I should hesitate to take a view of this 
section that might permit the Government to entrust to the zeal 
of an advocate or of those by whom he may be instructed, the 
determination of the serious questions involved. 


To turn from these gencral observations to the language of 
the order of the Lucal Government, can it be fairly said that it 
permits a complaint of an offence under Section 121, Indian 
Penal Code ? 


This order was passed on the 17th of May and at that time 
sume of the most prominent of the persons arrested had made 
their confessions, and though the Local Government had not 
before it all the evidence that was afterwards adduced, it must 
have been aware of the facts on which reliance ig now placed 
as constituting an offeuce uuder Section 121, 


And yet the order does not specify that section. 


It recites that 1t had been made to appear to His Honour 
the Lieutenant-Governor of Bengal that there was reason to believe 
that the appellants (among others) had comunitted offences punish- 
able under Sections 121-A, 122, 123 and 124 of the Indian Penal 
Code. It had not been made to appear that there was reason 
to believe that they had committed offences under Section 121. 


Then again the ordor does not mention Section 121, but 
only those specified in the recital. Can it in these circumstances 
be reasonably contended that on a true reading of this order 
it was intended to cover Section 121, Indian Penal Code? I 
think not, It is not as though this section had been overlooked 
for it 18s the leading section of the chapter and is. concerned 
with the most serious offence of all, TI cannot read the recital 
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to the order withont coming to the conclusion that it, had not 
been made to appear to His Honour the Lieutenant-Governor of 
Bengal that there was a reason to believe an offence had been 
committed under that section, nor can I suppose that this 
view was not the result of careful deliberation. 


In the face of these facts I decline to impute to the 
Local Government the sense of irresponsibility which is 
involved in the argument adyanced by Connsel that an antho- 
rity was intended to be given in respect of an offence under 
Section 121 which in the view of that Government there was 
no reason to believe had been committed. It is true that the order 
winds up with the words “or under any other section of 
the said Code which may be found to be applicable to the 
case.” Butfound by whom? The order does notexplain. It 
can hardly mean ‘by the Conrt,’ as it relates to the 
complaint; and if it means, found by anyone other than the 
Government, then it involves a delegation which cannot be 
sustained. 

It is to be noticed for what it is worth that, in later documents, 
the Local Government expressly mentioned Section 121, and that 
in his sworn statement which followed on the Local Government’s 
order it is distinctly said by the complainant that sanction had 
been given to the complainant by the Government of Bengal, “to 

rosecute certain persons under Sections 121-A, 122, 123, 124, 
ndian Penal Code”, and no suggestion is made of an authority to 
prosecute under Section 121. Moreover Mr. Norton, after his 
argument came to the notice of the Local Government, informed 
us that he was instructed to state that the Local Government did 
not desire him to argue that it was its intention to inclade Section 
121 of the Indian Penal Code in their order of the 17th of May. 
For the foregoing reasuns I hold that the order of the 17th of May 
did not authorise a complaint under Section 121 of the Indian 
Penal Code. 

But then it has been argued by Mr. Norton that any defect in 
the procedure of the Magistrate’s Court has been cured by a sanc- 
tion obtained from the Local Government while the case was 
before the Court of Session. But under Section 196 the only order 
or authority within the competence of the Local Government is 
one that permits a complaint; the order actually passed was that 
there should be a complaint; and in fact it appears that no com- | 
plaint was made, It is clear tierefore that the so-called sanction 
on which Mr, Norton relied before the Court of Session, and has 
again relied here, is absolutely valueless. 


Finally it is contended that any defect in the commitment was 
cured by Section 532 of the Criminal Procedure Code, and as 
authority for this, reference has been made to Queen Empress ov. 
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Morton, I. L. R. 9 Bombay 288, Queen Empress ve, Tilak, 1. L. BR. 
22 Bombay 112. 

The decision of Queen Empress vs. Morton turned on & con- 
deration of Sections 197 and 532, and to appreciate what was 
actually determined regard must be had to the terms of the first 
of these sections, which differs materially from Section 196, 


Section 197 makes the power of cognizance dependant on 
sanction, and the defect in Queen Empress +s. Morton was 
that there was no sanction for the magisterial enquiry, so that 
in committing the acensed to the High Court the Magistrate pur- 
ported, “to exercise powers duly conferred which were not so 
conferred.” The High Court however had (apart from this defect) 
power to take cognizance of the offence as before the trial the 
necessary sanction had been obtained. 


Here however there has been a want of jurisdiction not only in 
the Magistrate, but also in the Court of Session, for at no stage 
have the conditions of Section 196 been satisfied. 


It is true that in Queen Empress vs. Tilak, I. L. R. 22 Bombay, 
a learned Judge holding the High Court Sessions in Bombay ex- 
pressed an opinion that the decision in Queen Empress vs. Morton 
was binding on him though he was then concerned with a case to 
which Section 196 was applicable. 


But it is to be noticed that this was the decision of a single 
Judge given in the course of argument and without adverting to 
the fundamental distinction between the two sections. To borrow 
the language of Sir Barnes Peacock in Queen Empress vs, Navad- 
wip, 15 W. R. Cr. at page 73n, the decision in Tilak’s case, was “in 
the nature of a nist prius decision by which Courts sitting in 
Banco do not consider themselves bound.” Moreover a different 
view has beén taken of the position by a bench of the Punjab 
Chief Court (Shamshul Khan’s case, 25 P. J. Rev. No 16383), 


The result then is that the Court of Sessions had no jurisdiction 
to convict the appellants in the first batch under Section 121. But 
[ think it right to add that this conviction does not fail merely ‘on 
the lack of jurisdiction, for on the merits too I should have held 
that no offence under that section has been proved. 


In respect of the offences under Sections 123-A and 122 of the 
Indian Penal Code, I hold there was a good and sufficient anthori- 
ty under Section 196 of the Criminal Procedure Code, and an 
earlier decision of a bench of this Court furnishes an answer to 
the objection to the sufficiency of the signature of the Chief Secre- 
tary on the document containing the authority (Apurba Krishna 
Bose vs. Emperor, I. L. R. 35 C. 141.) 


Though it was at the outset objected that the charges were bad 
for multifarionsness, in the end this was not presped, and f think 
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rightly, for, thongh the charges as ultimately framed are not 
happily expressed, I think on a fair reading of them they merely 
purport to place before the Court different aspects of the same 
transaction. And I further think we should be applying to the 
charges, as ultimately framed, too strict a reading and too limited 
a meaning, if we were to give effect to Mr. Das’ argument that 
the fourth head is limited to a conspiracy to wage a war which ac- 
oe to the first head had been already waged, or if we were to 
limit the fifth head by reference fo the language of the fourth. 


As in the view I take the charge under Section 121 can not be 
sustained, Mr. Das’ objection that he was not allowed to cross ex- 
amine the witnesses on the charges as reframed falls to the ground, 
for on his own statement this objection would have no force in re- 
ference to the charge under Section 121-A., and it is with that 
section alone we are now concerned. I also hold that the objection 
to the proceedings on the ground of misjoinder of parties is not well 
founded and must fail. 


Having thus disposed of the several objections to the legality 
of the present proceedings, I will deal with the merits, but, before 
discussing the details of the individual cases, it will be convenient 
to take up certain genera] questions that call for consideration 
and decision. 


And first I will deal with the objection that the confessions are 
not admissible, for this involves a question of vital importance. 


As I have already said Mr. Birley purported to record them 
under Section 164 of the Criminal] Procedure Code. 


But it is urged that they do not come within the terms of this 
section, that there is no other section of the Criminal Procedure 
Code that can be calle?! in aid by the Prosecution, and apart from 
the Code, there is no provision of law under which their admission 
can be justified. 


For the law relating to cunfessions we must first turn to 
the Evidence Act passed with a view to consolidating, defining 
and amending the Law of Evidence, of which the law as to 
confessions forms a part.. 


The relevance of confessions is defined in that catena of 
sections which come under the general heading “Admissions.” 


Section 21 declares that admissions are relevant and may 
be proved as against the perso: who makes them and a confes- 
sion is an admission. 


Sections 24 to 29 qualify the generality of this provision, 
and of these Sections 25, 26, and 27 practically reproduce Sections 
148, 149 and 150 of the Criminal Procedure Code of 1861. As 
thesé provisions were incorporated in the fividence Act, which 
received the Governor-General's asgont on the 15th of March 1873, 
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they naturally did not find a place in the Criminal Procedure Code 
of 1872 which received the Governor-General’s assent on the Zot 
of the same month. 

The Criminal Procedure Code of 1872, however, was not 
wholly silent as to confessions, for by Section 122 it empowered 
a Magistrate to record confessions in the manner therein preacribed. 
This section roughly corresponds with Section 164 of the present 
Criminal Procedure Code by reference to which the present objec- 
tion must be determined. . 

The objection to their admissibility under Section 164, 
Criminal Procedure Code, rests first on the contention that, when 
they were recorded, the enquiry had commenced, and next on the 
fact that the Magistrate, who, recorded the confession, was the 
Magistrate before whom the enquiry was conducted and by 
whom the order of commitment was made. In support of this 
view reliance is principally placed on the Full Bench decision in 
Empress vs. Anuntram Singh, I. L. R., 5 Cal. 954 which it is 
argued, supports the view that, at the time when Mr. Birley 
recorded the confessions, the enquiry had commenced, and that he 
could not in the circumstances record the confessions under Section 
164. The decision in Anuntram Sing’s case was on Section 1223 of 
the Code of 1872, and it will therefore be necegsary to compare 
the provisious of that Code with those of the present Code, in 
order to estimate the extent to which that decision can be regarded 
as a controlling authority for the purposes of this case. First 
then, I will examine the provisions of the Code of 1898 and consi- 
der their applicaticn, apart from authority, to the circumstances 
of this case. Section 164 provides, that...(section quoted here). 


Therefore to come within the scope of this section a confession 
must be made either (1) in the course of an investigation under 
the Chapter XIV, or (2) at any time afterwards before the com- 
mencement of the enquiry or trial. 


An investigation includes all proceedings under the Code for 
the collection of evidence conducted by a Police officer [Section 4 
(b)] and there can be no doubt on the facts that the confessions in 
this case were made in the course of an investigation under Chapter 
XIV. But then it is said that this is immaterial as they were not 
made before the commencement of the enquiry. To this however 
the answer is that the condition requiring the confession to be 
prior to the commencement of the enquiry is only imposed when 
the investigation has ceased, and not when it is made in the course 
of the investigation. 


This appears to me to be the true and natural meaning of 
this provision which is a repetition of the provision to this effect 
contained in the Code of 1882, and I think this is none the 
less so because the punctuation in the Code of 1882 haa not 
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been retained. But even if it be assumed for the sake of argu- 
ment that the commencement of the enquiry terminates the 
applicability of Section 164, can it be said that on the 4th 
of May Mr. Birley had commenced the enguiry ? To determine 
this we must have regard to the words of the Code. Chapter 
XV deals with the Jurisdiction of the Criminal Courts in 
Inquiries and Trials: the first group of Sections, that is, Sections 
177 to 189 deals with “Place of inquiry or trial :” the second group 
is headed “Conditions requisite for Initiation of Proceedings”. 
Now Section 190, which is the leading section of this group, 
indicates the conditions on which a Magistrate may take cog- 
nizance of an offence, that to say it may be (a) upon receiving 
a complaint, (b) upon a police report, or (c) upon information 
received from any person other than a Police officer, or upon his 
own knowledge or suspicion that such offence had been com- 
mitted. 

On the 4th of May there had been no complaint or police 
report, and the only information was received from Mr. Clarke, a 
Police Officer, who had taken part in the arrest, and possibly from 
Mr. Plowden, another Police Officer. But this information, being 
from a Police Officer, would not have justified Mr. Birley in taking 
cognizance, and it does not appear that he had any knowledge 
or suspicion apart from this information. It follows, therefore, 
that on the 4th of May none of those conditions had been satisfied 
on which alone cognizance could have been taken by Mr. Birley 
and therefore the inquiry cannot then have commenced. 


The necessary result of this train of reasoning is that the con- 
fessions in this case fall within the scope of Section 164, if regard 
be had only to the words of the Code. But is there anything 
in the decided cases w'sich precludes us from accepting this 
reading of the Act? Certainly not the case of Empress vs. 
Anantram Singh, I. L. R. 5 Cal, 954, for that was a decision 
on the Code of 1872 from whici: the words and provisions on 
which I have relied, are absent. The same remark obviousl 
applies to the decision in Empress vs. Yakub Khan, I. L. R., 5 All. 
2053, which merely purports to follow the authority of Empress v. 
Anuntram Singh. 


Moreover, it is to be noticed that in both those cases confes- 
sions were upheld on the ground that they ‘did not come within 
Section 122 of the Code of 1872, but within Section 193, which, to 
to some extent, resembles the present Section 342. But words 
have been introduced into the present section which would make 
the decisions in those two cases impossible in these days. The 
decision in Sat Narain Tewari vs. Emperor, I. L. R., 32 Cal. 1085, 
has no bearing on the point I am now discnasing, for there in the 
opinion of the learned Judges, the Magistrate was carrying 
on an enquiry under section 202. Nor does 5 C, L. R, 238 throw 
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light on the present question. My conclusion therefore that 
the an uiry had Tot commenced is not disturbed by anything 
in the decided cases. 

But then it is contended that as Mr. Birley was the Magistrate 
who conducted the enquiry and ultimately committed the appel- 
lants he had no jurisdiction to record the confession. This 
argument rests on the decisions in Reg. vs. Bai Ratan, 10 Bom., 
H. C. Rep. 126 and Empresg vs. Anuntram Singh cited above. 
But both these decisions were dn the language of the Code of 1872 
which materially differs from that of the present Code. It is now 
provided that “Every” Magistrate may record a confession, the 
word “Hvrery” being substituted for “any,” and there has also been 
added the explanation “It is not necessary that the Magistrate re- 
ceiving and recording a confession or statement should be a 
Magistrate having jurisdiction in the case.” 


These alterations make it clear that it can no longer be contend- 
ed on the strength of the decisions in Reg. vs. Bai Ratan and Em- 
press vs. Anuntram Singh that a confession recorded by a Ma- 
gistrate who afterwards conducts the enquiry is outside tho 
provisions of Section 164. 


In the view I take, it is unnecessary to consider whether 
if the enquiry had actually commenced on th® 4th of May the 
confessions would have been inadmissible. The authority of 
R. v. Narain (Ratan Lal’s unreported cases 679) is opposed 
to this view, and the present inclination of my opinion is that 
the argument sees to derive from the provisions of the Code 
a limitation on the law of confessions as defined by the Evid- 
ence Act for which there is no sufficent warrant. Then are tho 
confession vitiated by the fact that in some instances, and to 
some extent; the statements made were in response to questions P 


As far back as 1868 it was held by Sir Barnes Peacock 
in Queen zs. Nobodeop 15 W. R. Cr. 71 that a statement made 
by a prisoner in answer to questions were admissible against 
him, and now we have statutory recognition of this view 
in Section 29 of the Evidence Act. Therefore the mere fact 
that a statement was elicited by a question does not make it irrele- 
vant as a confession. It is to be observed that Ullaskar in 
effect invited Mr. Birley to question him, and that he shonld 
in the cireumstances have complied with the request can- 
not call for any adverse comment. I do not however intend 
to indicate that the fact of statements being elicited by ques- 
tions may not be very material to an enquiry as to whether 
the confession is voluntary or not. | | 

On the contrary there are circumstances in which it may 
be a most material fact, for, unhappily, not merely inyolan- 
tary, but actually false confessions come before the Courts. 
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Indeed if may be a question whether auch a confession 
has not come to light in the course of these proceedings, 
as it has been stated before us by Mr. Norton that, for one of 
the attempted. outrages on the late Lieutenant-Governor disclosed 
by the confessions in this case, certain coolies have been tried and 
convieted and are still in prison, oe of the evidence against them 
being their own confessions. If the confessions in this case 
ave trae, then, as Mr. Norton has remarked, there may be reason 
to gf ae that those coolies have been improperly convicted. 
Mr, Norton who appeared for the Crown in that case as well 
as this has submitted that the Government should be moved 
by us to release those coolies. It is however outside our province 
to investigate this matter, but no doubt it will be made the 
subject of careful enquiry by the Government, if this has not 
already been done, and the representation of Counsel for the Crown 
will be brought to the notice of the Government. I will differ 
for the present considering how far the individual confessions 
in this case are or are not voluntary, for this enquiry will be more 
conveniently pursued as each confession comes to be separately 
considered. But, apart from this, the result is that in my opinion 
Mr. Birley has complied with all the provisions prescribed by 
Section 164 of the Criminal Procedure Code so that the pre- 
sumption indicated in Section 80 of the Evidence Act applies. 
Tn addition to that he has given evidence at the trial affirming his 
belief that the confessions were voluntary, and, in the circum- 
stances, I hold that the confessions have properly been admitted in 
evidence by the Sessions Judge. The Sessions Judge has relied 
largely on these confessions, and in this I think he was justified ; 
for, while fully realising the caution and reserve with which 
confessions must ordinari!* be accepted, those with which we are 
concerned in this case are so exceptional as not to create in my 
mind the slightest apprehension of sinister influence or pressure. 


IT now come to the evidence of what have been termed 
the watch or shadowing witnesses namely Inspector Puorna 
Chandra Biswas, P. W. No. 1, Inspector Satish Chandra Banerji, 
P. W. No. 14, Inspector Chandi Charan Mukherji, P. W. No. 
78, Sub-Inspector Suresh Chandra Ghose. P. W. No. 93, Inspec- 
tor Narendra Kumar Mullick, P. W. No. 95, Shiva Kali Das, 
P. W. No. 98, a Pouce informer, Inspector Soshi Bhusan De, 
P, W. No. 101, Sub-Inspector Bals! Chandra Ganguli, P. W. No. 
102, Sarat Chandra Dasin Police employ, P. W. No. 107, and Sub- 
Inspector Sarat Chandra Palit, P, W. No. 192. The evidence 
of these witnesses so far ag it relates to the presence of any of the 
accused at a place of conspiracy is either general or specific. As 
@ specimen of general evidence I will cite an instance taken from 
the testimony of Satish Chandra Banerji who says “At 32, Murari. 
pukur Lane from 20th April to 27th I saw these (Bibhati Bhusan 
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Sirear, Sailendra Nath Bose, Sushil Kumar Sen, Nirapeda Roy, 
aa Bhushan Roy, Upendra Nath Banerjee,’ Birendra Chandra 
Sen, Abinash Chandra Bhattacharjee, Sachindra Kumar Sen, 
Hrishikesh Kanjilal, Sudhir Kumar Sircar, Sisir Kumar Ghose, 
Bijoy Kumar Nag, Pares Chandra Maulik, Din Doyal Bose, Parna 
Chandra Sen, Birendra Chandra Sen, Barindra Kamar Ghose, 
Ullaskar Dutt, Krishna Jiban Sannyal, Kunja Lall Shaha),” 
In relation to this class of evidence it.has been submitted before us 
both by Mr. Norton and Mr, Stokes on behalf of the Crown 
that these general statements are of no great value: and this 
submission was made by Counsel, not by way of a casual comment, 
but as a necessary part of their argument for the purpose of 
discounting the effect of statements made in this general form as 
to the presence of accused persons at a time when admittedly: 
they were absent. The specific evidence relates to narratives 
of particular incidents and where it can be credited it is manifestly 
more satisfactory ; but for a circumstance to which I will later 
refer, it would have possessed very considerable value. 


In appreciating this evidence it is necessary to bear in mind 
that while the incidents described occurred for the most part 
in April 1908, the evidence as to them was not given until very 
much later ; thus P. W. No. 1 did not depose in the Court of 
Sessions until the 28th of October 1908, and P. W. No. 192 
not until the 20th of February 1909. The other watch witnesses 
were examined in the interval between those two dates. And yet 
in relating what they profess to have observed these witnesses 
described with minute detail of time and place the movements 
of those of the accused watched by them, ard this has been done 
without in any instance refreshing memory. And this becomes 
the more remarkable if it be borne in mind that these witnesses 
repudiate the suggestion of any intermediate refreshment of 


memory by the perusal of notes. 


I may illustrate what I say by a reference to the evi- 
dence of Inspector Purna Chandra Biswas, the officer authoriz- 
ed by the Local Government to prefer the complaint in this 
case. Not only did he himself watch, but reports were made 
to him by other watching’ witnesses, and his evidence has been 
directed not only towards describing what he himself observed, 
but also towards corroborating under section 157 of the Evid- 
ence Act, the evidence of the witnesses who bronght reports 
to him. Now this Inspector in the course of his evidence pur- 
ports to give the details of what had been reported to him. Thus 
while giving evidence on the 3let of October 1908, he deposes to no 
less than 30 separate reports received by him between the 8th 
and the 28th of April from different officers or spies. 


These reports, moreover, were not by any means simple affairs: 
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way of example I may cite the Inspector's description 
of a report made to him on the 21st April in kis owa words. a 


“On 2Ist April I got a report from Sarat Chandra Palit 
and Sarat Chanda Dass that two men came to 38.4 Raja Naba 
Kissen’s strect with a cart; they bronght out 4 tin port- 
manteaus, 2 bags, a wooden case, and 2 bundles, they loaded 
the cart, and one of the men took it to 15 Gopi Mohan Dutt’s 
Lane; three men came out from No. 15 and took the goods 
inside. No names were then mentioned to me. That day 
Sarat Chandra Palit and Sarat Chandra Dass took me at 
about 8 or 8-30 Pp. ma. to No. 15. Siba Kali Das gave me a report 
that day that he had followed one of the two men who had 
brought the cart from 38-4 to 59, Paddopnkhar Road, Bhowa- 
nipore, and from there to 380-2, Harrison Road, and then to 
44.3 Harrison Road and then he drove to Maniktolla Bridge 
and then walked into the garden. 59, Paddopukur Road belongs to 
two High Court Vakils, Naren and Suren Bose. On 2lst. April, I 
don’t remember if I got another report. JI have heard of Waldie’s 
shop. That day Satis Chandra Banerjee and Suresh Chandra 
Ghose reported to me that they had seen two men come onf 
of the garden: they took tram at Hedua-talao and went to China 
Bazar ; purchased a big bottle of colourless liquid from D. Waldie 
& Co., and two big enamelled cups, from a shop in China Bazar 
and also something from Ghose & Co.’s Pharmacy in front of 
the Oxford Mission. Then they went back to the en.” In re- 
ference to this evidence, the Inspector has stated “I have read 
my deposition in the Court of the Magistrate, not lately; I 
read if when I gave it. I made notes during the course of 
my investigation, they are in the office. I have not read them 
lately: All I have deposited to-day is from memory.” 


Mr. Norton has frankly stated that he could not bring himself 
to believe that the witnesses had not, before coming to Court, looked 
at the reports for the purpora of refreshing memory, but he 
contended that although the witnesses did ;not tell the truth 
in this respect, it did not follow that they were not speaking the 
truth on other matters. This is a legitimate contention, but, at 
the same time, I think it is much to be regretted that any evidence 
should be given which Counsel for the Crown feels constrained 
to describe as not true. 


Tt would be profitless to speculate why the reporta were not: 
honestly used for the purpose of refreshing momory in Conart, but 
this is certain that the course adopted not merely gives rise to 
some sense of suspicion, but has the more serious consequence 
of depriving the evidence given of the added value it would have 
possessed had it been justified by referenpe to contemporaneous 
reports or diaries. In the Court of Sessions there appears to have 
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been a complete misconception as to the true legal character of 
these reports or diaries ; for it was assumed that they came within 
the ambit of section 172 of the Criminal Procedure Code. But 
they clearly did not, for at the time when they were written 
there was no investigation under Chapter XTV of the Code. 1am 
therefore of opinion that an error has been committed in reference 
to the exclusion and use of these documents. 


For the defence it has been suggested that no reliance can 
be placed on any part of the evidence given by the watch witnesses, 
and that it probably was built wip after the event on the founda- 
tion afforded by the confessions. But with this I do not agree: 
I hold that there was a system of watching as declared by the 
prosecution, and this is confirmed by the fact proved to my 
satisfaction that premises were hired to enable the watch witnesses 
to carry on their work, and by other matters which it would 
be premature to indicate now, but will appear in a later part 
of this judgment. In fact I am convinced that, though as to 
particulars there may be ground for donbt and even disbelief, still 
in its broad features the case is a genuine and true one, and in no 
sense concocted by the police authorities who have conducted this 
complicated investigation with considerable credit to themselves. 
In this connection I desire to refer especially to Inspector Shamsul 
Alum whose work has come more directly under our notice as 
he has been present in this Court during the hearing of this 
appeal. His industry and perseverance, as for instance in his 
solution of the crypiogram, to which I shall later refer, are 
deserving of great commendation and he evidently has spared 
no effort in mastering the details of this case. I am glad to have 
this opportunity of expressing my appreciation of the assistance he 
has rendered. 


At the same time it has to be recognised .that what has 
been said by the watch witnesses cannot be accepted without 
careful sifting and consideration. All the watch witnesses are not 
of the same reputation. Thus Sarat Chandra Dass who describes 
himself as an eating-house-keeper, and as being in police employ, 
was mixed up in a forgery case in a manner that does not 
inspire confidence, and we find his evidence on occasions discarded 
by the Sessions Judge. So again Siva Kali Das, the police in- 
former, is not a witness on whom much reliance can be placed. 


The remaining watch witnesses are officers in the Criminal 
{ntelligence Department and the criticism directed against them 
does not rest on disrepute, but on the intrinsic character of 
their evidence. Thus the Sessions Judge says of Sub-Inspector 
Suresh Chandra Ghose that “his identification generally has been 
on a liberal seale,” that Chandi Charan “gave his eyidence. in 
rather o reckless manner....4/....:..he frequently answered ques- 
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tions apparentl without stopping to think and sometimes answer- 
ed questions which he was not asked” and that “Chandi, Suresh 
and Satish have made mistakes in identification.” 


And before us it has been made clear that witnesses have stated 
that they saw accused persons at times and places when they 
could not have been there. Thus I am convinced that Bolai Chand 
Ganguli did not see Abinash at Sealdah on April 12th, that Sishir 
was not seen at the garden by Satish between the 20th and the 
27th of April, or by Suresh between the 19th and 26th April, and 
that Biren was not seen at the garden by Suresh and Satish. This 
is all that need be said by way of general introduction to the 
evidence of the watch witnesses, and enough has been shewn to 
justify caution in accepting it as a basis for conviction. 


In connection with these witnesses an argument has been 
advanced by the Counsel for the Crown, and I have noticed the 
same argument in other cases, that if a particular incident to 
which they may depose is not believed, then there must he 
perjury. In Reg v. Puddick 4 F. and F. 497 a similar argument 
elicited a protest from the Bench and its fallacy was exposed by 

inting out in effect that all that an acquittal would imply would 
be that the Court was not satisfied beyond all reasonable doubt 
that the offence had been committed. 


Next Mr. Das has attacked the searches and has urged that 
even if thera was jurisdiction to direct the issue of search 
warrants, as I hold there was, still the provisions of the Criminal 
Procedure Code have been completely disregarded. On this 
assumption he has contended that the evidence discovered by 
the searches is not ad. tissible, but to this view I cannot accede. 
For without in any way countenancing disregard of the provisions 
prescribed by the Code, I hold that what would otherwise be 
relevant does not become irrelevant because it was discovered 
in the course of a search in which those provisions were dis- 
regarded. As Jimuta Vahana with his shrewd commonsense 
observes “a fact cannot be altered by 100 texts,” and as his com- 
mentator quaintly remarks, “If a Brahmana be slain, the precept 
‘slay not a Brahmana’ does not annulthe murder.” But in the. 
absence of the precautions designed by the legislature lends support 
to the argument that the alleged discovery should be carefully 
scrutinized. In this case there dc seem to have been some irregniari- 
ties ; in the case of some searches there were not the two witnesses 
directed by the Code, while in the case of others it is at least 
problematical whether the witnesses called in, comply with the 
statutory test of being “respectable inhabitants of the locality.” 


But it is the searches at the garden that have been most 
vigorously attacked. The first of these-was on the 2nd May, and 
was conducted by several Police officers. The search witnesges 
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were three, Sheikh Wazir, Sheikh Monglu and Sheikh Mengres, 
bat they were not called as witnesses at the trial. The 
requires that a list of all things seized in the course of the search 
and of the places in-which they are respectively found shall be 
prepared by the officer or other person making the search and 
signed by the witnesses, and a copy of the list prepa’ signed by 
the witnesses is to delivered to the occupant at his request (section 
103). Lists were prepared in cogsequence of this search, but one 
of the questions is whether, as the prosecution allege, they were 
prepared at the time in the garden, or as the defence contend, 
subsequently at the Police Station. Notwithstanding the sworn 
testimony, 1 am doubtful whether the search lists were completed 
at the garden. The alteration on the 5th sheet of the;hours of 
search hardly agrees with the theory that it was a contempora- 
neous record ; the presence of 14 names at the head of the search 
list instead of 18 is to some extent remarkable: and the appear- 
ance on documents found at 15, Gopi Mohan Dntt’s Lane of the 
signature of garden witnesses is calculated to rouse doubt and 
certainly points to some degree of confusion at the Park Street 
Police Station. On the whole I am not convinced that the search 
list was completed at the garden. But this is mge a matter of 
form than of substance, except so far as it necessitates careful en- 
quiry as to whether the articles and documents shown in the 
garden list were in fact found in the garden. And in the view I 
take this is only of importance in reference to item 84, for in 
view of Arabindo Ghuse’s acquittal the alleged discovery of Ex. 
1128 at the garden loses its significance. 


Item 84 on sheet No. 7 calls for notice. It will be seen that 
the words “and books in Bengali on modern warfare and pictures 
and papers ” have the appearance of being inserted after the next 
succeeding item had been written. Coupled with this we have 
the fact that the certified copy of the search list furnished to 
the defence on the 9th of July does not contain these words. As 
against this, however, the search list filed as an exhibit in the Court 
of the Committing Magistrate on the 18th of May contains these 
words, and I certainly am not prepared to hold that they were 
added after the exhibit was fied. But unless they were so 
added the omission from the defendants’ copy shows nothing. 


The books included in item 84 are marked as Exhibit 144, 
and Inspector Frizzoni, who conducted the garden search, de- 
ses that he found them at the garden in a broken tin box, 
xhibit 143. This is not a point on which he is likely to have 
made a mistake, as these books are 394 in number,. and he 
does not seem to me to have been shaken in cross-examination 
on this point. | 


The searches at the other places have aleo been yigoronaly - 
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criticised, bat after careful consideration I do not think it would be 
profitable to discuss these criticisms at this stage: should it be 
necessary 1 will notice them hareafter in ‘connection with any 
documént of article to which they may be applicable. The many 
searches that have been made not only in connection with this 
case, but on other occasions also, have placed within the reach 
of the prosecution a mass of documents. And of these a great 
number have beon made exhibits in this case. 


As far as I can judge they were in the first instance brought on 
to the record by virtue of their having been discovered at a 
soarch, and not because they had been proved against the accused 
generally, or any one of the accused by any of the acknowledg- 
ed methods of proof. This fact, however, has not been kept 
in view, with the result that there has been a certain degree 
of confusion, which has become the greater from the remark- 
able lack-.of discrimination with which these documents were 
tendered by the prosecution, and the use that Counsel for the 
Crown has striven to make of them. 


In dealing with documentary evidence it is necessary to 
keep carefully in view the use to which it can legitimately be put, 
having regard to the proof by which it is brought on to the 
record. A document may, for example, be used in evidence 
for the purpose of affecting some one with knowledge of its 
contents regardless of whether those contents are true or false, or 
for the purpose of proving the truth of that which it con- 
tains : but from the fact that a docament may be relevant for the 
first purpose, it by no means follows that it is relevant also 
for the second. 


This distinction 3s so obvious that I should not have deemed it 
necessary to refer to it, but for the course this case has taken 
before us. Excluding for the moment exceptional cases, there ean 
be no doubt as to the general rule that the fact that a statement is 
made in a private document is not by itself proof of its truth 
or any more admissible to prove the truth of the matter stated 
than an oral statement by the same person would be. Writing 
does not by itself give any greater sanction to the statement, 
or take the place of the sanction imposed by law. But at the 
same time a statement whether oral or-written can be used against 
a person to prove the truth of the matter stated, if, as against him, 
it can be regarded as an admission. But the facts must be proved 
by virtue of which it can be treated as admission. 


If the admission was actually written by him, and it is on this 
ground that it is, sought to be used, then the fact that it was 
80 written must be proved by those methods which the law allows. 

The ordinary methods of proving bandwritings are (1 
calling ag a witness & person, whq wrote the document fled 
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it written, or who is qualified to express an opinion as to the hand- 
writing by virtue of section 47 of the vidence Act, (2) by 
a comparison of handwriting as provided in section 73 of the 
Evidence Act, and (3) by the admission of the person against 
whom the document is tendered. A document does not prove 
itself, nor is an unproved signature proof of its having been 
written by the person whose signature it purports to bear. 


In applying the provisions; of section 73 of the Evidence 
Act it is important not to lose sight of ifs exact terms. It 
does not sanction the comparison of any two documents, but 
requires that the writing with which the comparison is to be 
made, or the standard writing as it may be called, shall be admit- 
ted or proved to have been written by the person to whom it 
is attributed, and next the writing to be compared with the 
standard, or in other words the disputed writing must purport 
to have been written by the same person, that is to say the 
writing itself must state or indicate that it was written by 
that person. 


The section does not specifically state by whom the com- 
parison may be made, though the second paragraph of the section 
dealing with a related subject expressly prevides by way of 
contrast that in that particular connection the Court may make 
the comparison. 


In this case we are told that a comparison was made by 
the learned Sessions Judge out of ‘Court after the conclusion 
of the arguments, but whether with the assistance of the Assessors 
or not does not appear. If there was no submission of this ques- 
tion to thé Assessors, it miy be a question how far this was 
not an irregularity. The result has been that on a comparison so 
conducted the learned Sessions Judge without in all cases observing 
the precise terms of the section has held certain writings to 
be those of one or other of the accused without having invited 
or heard arguments from their Counsel on this point. I cannot 
think this was a pope course to pursue : a comparison of hand- 
writing is at all times as a mode of proof hazardous and 
inconclusive, and especially when it is made by one not conversant 
with the subject and without such guidance as might be derived 
from the arguments of Counsel and the evidence of experts. 
In Sreemutty Phoodee Bibee vs. Govind Chandra Roy, 22, W. R. 
272, it was said by the Court that “a comparison of signature is 2 
mode of ascertaining the truth which ought to be used with 
very great care and cantion.” 


In this: case no expert has been called to assist the Court, 
and not becanse no expert was available: there is, it is well 
known, a Government expert as to handwriting and some of the 
documents in this case bear a stamp which shows that they 


JUDGMENT. 375 


have been submitted to them. It is true that tho opinions of 
experts on handwriting meet with their full share of disparage- 
ment at times, but at any rate there is this use in their em- 
ae ips that the appearances on which they rely are disclosed, 
and can thus be supported or criticised, whereas an opinion 
formed by a Judge in the privacy of his own room is subject 
to no such check. And that the aid of an expert may be of 
value was clearly the opinion of so distinguished a Judge as 
Mr. Justice Blackburn who in R. vs. Harvey 11 Cox 546 refused 
to allow a comparison to be made without the help of experts. 
But whether there has been irregularity or not is of no great 
moment in the view I take, for after making such comparison as 
the section etigie I am unable to hold that in any case hand- 
writing has been proved by this method. 


But to be an admission it is not necessary that a docu- 
ment should have been written by the person against whom 
it is sought to be used: it is sufficient if it be proved that the 
document has been in his possession, and that his conduct in 
reference to it has been such as to create an inference that he 
was aware of its contents and admitted their accuracy. Un- 
less this be done the document cannot be used as proof of its 
contents. 


What conduct would properly give rise to such an infer- 
ence must necessarily depend on the circumstances of each 
case. Mere possession of letters would not ordinarily go for 
much and the value of such possession must largely depend 
upon whether it can be shown that their contents have been 
recognised and adopted by the replies they may have elicited 
ar the conduct they may have inspired. If no such consequence 
2an be traced their value musi necessarily be materially discounted. 


Considerable use has been made of the provisions of sec- 
tion 10 of the Evidence Act in the present case, and it is there- 
fore important to observe that its operation is strictly con- 
litional upon there being reasonable ground to believe that 
wo or more persons have conspired together to commit an offence. 
Regard {must also be had to the limits within which this class 
f evidence can be used. 


Section 30 of the Evidence Act may also here be noticed 
18 of cognate bearing, for by its terms, the Court “may take 
nto consideration” the confession of one of several persons 
ointly tried for the same offence against his co-accused as 
vel] ag against himself. The confession is not evidence against the 
o-accused in the sense that a conviction on that alone could 
@ supported ; it can only be taken into consideration, that is 
0 say, it can lend assurance to other evidence. The confessions in 
his case haye been largely employed for this purpose, 
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The application of these general remarks will become apparent 
when I take up the individual cases to which they are relevant, 
and at this stage no more need be said in this connection. 


Among the documents used as evidence in this case are a 
number of copies of the Jugantar, the contention of the prosecution 
being that this newspaper was, as i¢ has been described, a 
limb of the conspiracy. I now propose to examine this con- 
tention. 


The Jugantar is proved to have ‘heen started in March 1906, its 
offices then being at 27, Kanai Lal Dhar’s Lane. 


Before the end of that year its offices had been removed to 41, 
Champatola Ist Lane, and they still continued to be there on the 
Ist July 1907, when the premises were searched. 


On the occasion of that search amongst those seen there 
were the appellants Abinash, Sailendra, and Upen and possibly 
also Bibhuti and Sudhir, and there was also found a proof 
sheet and the manuscript of the Bartaman Rananiti and some 
proof sheets of the Mukti Kon Pathe, two publications with which. 
I shall deal more in detail when I come to the case of Abinash. 
In addition to this we find association with the Jugantar admitted 
by several of the accused in their confessions. Baren, for 
instance, in his confession, after stating that he began to collect 
the band which had been arrested says “with my friend Abinash 
Bhattacharyya (now under arrest) and Bhupendra Nath Dutt 
(now in jail) I started the Jugantar paper. We managed it 
for nearly 1}; yearsyand then gave it over to the present 
Managers.” Exhibit 1272 confirms the truth of his admission of 
connection with the Jugantar. Upendra Nath Banerjee declares 
that he was a regular contributor to the Jugantar. Sudhir states 
that he assisted in publishing the paper. Hrishikesh Kanjilal 
says that Upen showed him a few copies of the Jugantar and 
he studied them, and then he describes how he went to the 
Jugantar Office and was introduced to Baren by Upen, and there- 
after he became friends with Baren. And Ullaskar Dutta in 
explanation of the circumstances under which he joined the Society 
declared, “It had been announced in the Jugantar that a Secret 
Society would be started, and I had a natural inclination to join, so 
I got introduced by Barendra.” 


Turning to the articles of the Jugantar it is unnecessary 
that I should go in detail throngh them; a large number 
of them have been read to us by Mr. Norton, and some of the 
more important have been discussed in this judgment by the 
learned Sessions Judge. It will be enough that I should state my 
view of them, and I cannot do so more effectully than by adopting 
the language of the Sessions Judge who says, “they exhibit a 
burning hatred of the British race, they breathe revolution in 
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every line, they point out how revolution is to be effected, no 
calumny and no artifice is left out which is likely to instil the 
people of the country with the same idea or to catch the impres- 
sionable minds of youth.” The leading idea and objective ia 
complete independence, and this is to be effected by preparation 
ultimately culminating in the expulsion by force of arms, if neces- 
sary, of the British from India. 


We thus find a close and more than accidental correspondence 
between the propagandism of the Jugantar and the doctrines, 
objects and methods that were tanght and practised in the garden. 


And when regard is had to all these circumstances, the identity 
of workers and the consonance of teaching cannot be mere 
coincidence, and, in my opinion, the only just inference to be 
drawn is that the Jugantar was a branch of the conspiracy into 
which we are inguiring. 

That the promoters of the paper had not miscalculated its 
value is apparent not only from the confessions from which I 
have cited, but also from other materials, and perhaps no more 
striking illustration of its pernicious and insidious influence can be 
found than in the postcard, Exhibit 1079, addressed to Abinash 
and found in the course of the search at 4, Raja’s Lane. It runs 
as follows :— 

“Bande Mataram, 
Mirasi, 7th September 1907, 
“Sir, 

From your advertisement, articles, and your bold writings, 
I understand that he alone, who has the subversion of the Firingee 
(British) Government at heart, should by all means read the 
Jugantar. I, a schoolboy, living in a hilly country don’t feel 
any oppression of the Firingees, and I give way before people 
for want of information. I am, therefore, in need of Jugantar. 
For it acquaints us to a great extent with the devices of driving 
away the Firingees and also make us alive to wrongs. I am 
extremely in straitened circumstances, hardly able to procure 
one meal a day; nevertheless my desire for newspaper reading 
is extremely strong. Hence I approach you asa beggar. Ah! do 
not disappoint such an eager hope of mine. Please grant my 

rayer. I shall pay the price when I shall have the means. 
Please ever oblige me by sending a sample copy with an expres- 
sion of your intention. I hope you will favour me by enlisting me 
asa subscriber. Further, please don’t fail to send a sample copy. 


. Submitted by, 
Sree Debendra Chandra Bhattacharjee, 
P. O. Muchikandi, Mirasi, 
Sylhet.” 
48 
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I cannot pass from a consideration of the Jugantar articles 
without commending the skill and spirit with which they 
have been translated from Bengali into English for the purpose of 
being used in Court. As far as I have been able to judge the 
translations have been true to the spirit of the original, and have 
at the same time faithfully expressed all that it said and implied in 


admirable English. 

I have already dealt with the legal objections to the charges, 
and it will now be convenient that I should discuss generally, and 
not in relation to any individual case, the legal aspect of these 
eharges. They are all based on sections 121, 121A, and 122 of the 


Indian Penal Code. 

Section 121 is in these terms :—‘Whoever wages war against 
the Queen, or attempts to wage such war, or abets the waging of 
such war, shall be punished with death, or transportation for life, 
and shall forfeit all his property.” 

It is argued on behalf of the Crown that if was intended 
by the framers of the Indian Penal Code to reproduce the English 
Law of Treason in its entirety, that is to say, not only the Statute 
Law, but also the interpretation placed on it by the cases. But, 
any one who has studied the history of section 121, which was 
a part of the Law of the land before its incorporation ig the Indian 
Penal Code, and the literature on the subject, must know that this 
was not the intention of those who framed the provision. 


As in my opinion the first batch of appellants could not legally 
be convicted of an offencc under section 121, and, as in the view I 
take of the facts established against the rest, no offence under the 
section has been established, I think it right to refrain from 
discussing in detail the meaning of section 121, for in the circum- 
stances the question does not arise; still I consider the view 
originally taken by the Government that the case did not fall 
within section 121 was manifestly right, and the change from this 
view, induced as has been indicated, was mistaken. 


So far as conspiracy is charged, the case rests on section 121A., 
which provides that, “Whoever within or without British India 
conspires to commit any of the offences punishable by section 12], 
or to deprive the Queen of the sovereignty of British India 
or any part thereof or conspires to overawe, by means of criminal 
force or of the show of criminal force, the Government of India or 
any Local Government, shall be punished with transportation for 
life or any shorter term, or with imprisonment of either description 
which may extend to ten years.” 

_ _“Explanation—To constitute a cons iracy under this section, 
it 1s not necessary that any act or illegal omission shall take place 
in pursuance thereof.” 


JUDGMENT, 379 


“A conspiracy,” it has been said “consists not merely in the in- 
sention of two or more, but in the agreement of two or more to 
Jo an unlawful act, or to do a lawful act by unlawful means. So 
long as such a design rests in intention only it is not indictable. 
When two agree to carry it into effect, the very plot is an act 
in itself, and the act of each of the parties, promise against 
promise, actus contra actum, capable of being enforced, if lawful, 
punishable if for a criminal object or for the use of criminal 
means. ... ... The number and the compact give weight and 
cause danger.” (Mulcahy v Reg. L. R. 3 H. L. p. 317). 


One of the Assessors in coming to the conclusion that there 
was no conspiracy seems to have been inflnenced by the view that 
there was not “an immediate purpose,” but that the objective 
was “a far off revolution.” 


But the question to be determined is whether there was an 
agreement between two or more of the accused to do all or any of 
the unlawful acts charged. The fact that the purpose was not 
immediate, if it be a fact, would only be material in so far 
as it might bring the matter within the saving operation of section 
95 of the Indian Penal Code, but I can find no trace of any sugges- 
tion to that effect before the Court of Sessious, and certainly no 
reference has been made in this Court to that section. 


Baren in his confession no doubt speaks of a far off revolution, 
but then he goes on to say that they wished to be ready for it, and 
so were collecting weapons in small quantities. Major Black, the 
Chemical Examiner, says that, taking all the articles he had seen 
from all the places, he should take the costs to be from Rs. 5,000 
to Rs. 6,000, and the overt acts disclosed by the evidence, thongh 
not in themselves a waging of war, make it plain that there was no 
reluetance to use explosives to the peril of human life aud for the 
purposes of assassination. It 1s therefore impossible to treat the 
conspiracy charged as childish or negligible: to those who were 
members of it the movement meant something that was real and 
earnest, and it does not detract from the quality of the offence that 
the object in view was not likely to be realized, though this 
may be relevant to the question of punishment where the offence is 
established. 

Though to establish the chargo of conspiracy, there must be 
agreement, there necd not be proof of direct mceting or combina- 
tion, nor need the parties be brought into each other’s presence ; 
the agreement may be inferred from circumstances raising a 
presumption of a common concerted plan to carry ont the un- 
lawfal design. 

So again it is not necessary that all should have jomed in 
the scheme from the first : those who come in at a later stage are 
equally guilty, provided the agreement be proved. And this 
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leads me to notice an argument advanced on behalf of the defence 
that all charged as conspirators must be convicted or all acquitted. 
The Queen vs. Manning, L. R. 12. Q. B. D. 241 was cited as 
an authority for this proposition: but that case turns on the 
fact that only two persons were charged, so that both had to 
be convicted. And this for a very good reason; an agreement 
implies the concert of at least two persons, so that ex wt fer- 
mint there cannot be a conspiracy of one. Though this is some- 
what obscured by the line ef reasoning in the judgments, the 
fact is placed beyond doubt ty the judgment of Wright J. in 
the King vs. Plammer, L. R. 1902, 2 K. B. 339. 


The objection therefore fails. 


Though the appellants have with a few exceptions all been 
convicted under section 122 as well as under sections 121 and 
121 A, it is conceded by Mr. Norton that what is established 
under section 122 really is apart of, and goes to make up the 
offence under section 121 A, so that a separate conviction and 
punishment under section 122 is not sought by the Crown. 


Another matter to which I desire to allude is the general 
character of the evidence. From the nature of the case it is 
to a large extent circumstantial, and in dealing with it the rules 
specially applicable must be borne in minds There is always 
the danger in a case like the present that conjecture or suspi- 
cion may take the place of legal proof, and therefore it is right 
to recall the warning addressed by Mr. Baron Alderson to the 
Jury in Reg. ». Hodges 2 Lewes C. C. 227, where he said 
“the mind was apt to take a pleasure in adapting circumstances to 
one another, and even in straining them a little, if need be, 
to force them to form parts of one connected whole; and the 
more ingenious the mind of the individual, the more likely 
was it, considering such matters, to overreach and mislead itself, to 
supply some little link that is wanting, to take for granted 
some fact consistent with its previous theories and necessary 
to render them complete.” 


The mass of material that has found its way on to the re- 
cords in this case, sometimes without a clear perception of 
the extent to which it was admissible, has made our task peculiarly 
difficult, and has made it especially incumbent on this Court 
to realise and keep in mind that the rules of evidence cannot 
be departed from because there may be a strong moral conviction 
of guilt (Queeen v. Baiju Choudhury, 25 W. R. Cr. 48); for 
a Judge “cannot set himself above the law which he has to 
administer or make it or mould it to suit the exigencies of 2 
particular occasion.” One matter noticeable in the record of 
the proceedings before the Court of Sessions is the extent to 
which answers seem to have been elicited from prosecution witnes- 
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ses by leading questions ee to them by Counsel for the Crown, 
and this appears to have been done notwithstanding the objection 
raised by Oounsel for the defence, As I have noticed a simi- 
lar procedure in other cases, I think it right to draw atten- 
tion to the law governing this matter. Section 142 of the Evi- 
dence Act provides that leading questions must not, if object- 
ed to by the adverse party, be asked in an examination-in-chief 
or in a re-examination, except with the permission of the Court. 


It is the Court, and not Counsel for the Crown, who can 
determine whether leading questions should be permitted, and 
the responsibility for that permission rests on the Court. Now, 
not only were objections made by the Counsel at the time, 
but a petition of objection was filed, and, from the order on 
its back, if appears that no permission was given by the Court, 
though the witness “had to be pressed in regard to many points.” 
This in the opinion of the learned Judge did not amount to 
cross-examination. But the point for decision was whether Jead- 
ing questions were asked, and what is a leading question is defined 
in section 141 of the Evidence Act, which provides that “any ques- 
tion suggesting the answer which the person putting it wishes or 
expects to receive is called a leading question.” How Mr. Norton 
can have applied the pressure without the use of leading questions 
is by no means evident. 


IT now pass to a consideration of the individual cases and first I 
will take up that of Baren. 


* & * * * * * * sd % % 


After dealing with the case of Barin at great length His 
Lordship said—The articles and documents found on the occasion 
of the search, Baren’s ci: mduct at the time, his confession, and the 
evidence I have noticed afford complete proof that he is guilty of 
the offence with which he is charged under section 121 A, even 
without relying on the confessious of his co-accused, which we are 
entitled to take into consideration against him under section 30 of 
the Evidence Act. Thorefore the conviction under Section 121 A 
must be confirmed. 


His Lordship then considered the case of Ullaskar and keld— 


In my opinion the evidence clearly vstablishes that Ullaskar 
Dutt was a party to the conspiracy, aud that he is guilty of 
an offence under section 121 A of the Indian Penal Code. 


In dealing with the case of Upendra.—His Lordship held.— 


On a consideration of the evidence against Upendra Nath 
Banerjee the conclusion to which I come 1s that he was 
a member of the conspiracy and is guilty of the offence 
charged under section 121 A of the Indian Pena Code. 
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The next case considered was that of Indra Bhushan Roy. 
His Lordship said—On the matarials furnished by the evidence 
the conclusion to which I come is that he was a member of the 
conspiracy and is guilty of an offence under section 121-A of the 
Indian Penal Code. 

In the case of Bibhuty Sarkar he held—In my opinion 
there is ample confirmation of Bibhuti’s confession, and having 
regard to the length of his residence there (garden) and to the 
prominent part he took, there can I think be no doubt, that he was 
a member of the conspiracy‘and guilty of an offence under section 
121-A of the Indian Penal Code. 


Dealing with the case of Hrishikesh, he said :— 


This then ig the evidence against Hrishikesh Kanjilal, and 
I am led by it to the conclusion that this accused, as his con- 
fession indicates, was a member of the conspiracy and is 
guilty of an offence under section 121-A of the Indian Penal Code. 


After dealing at great length with the case of Sudhir Sarker 
he said :—On a consideration of the evidence I hold that Sudhir’s 
presence at Seal’s Lodge is established, and also that Seal’s 
Lodge was intimately connected with the head-quarters of the 
conspiracy in Calcutta. I am further convinced that Sudhir 
was w frequenter of the garden, and the vonclusion to which 
I come is that he is proved to have been guilty of an offence 
under Section 121A of the Indian Penal Code. 


About Hem Das His Lordship’s conclusion was .—Though Hem 
Chandra Das ‘hronghout acted with the greatest cantion, still 
the evidence against him leaves absolutely no doubt on my 
mind that he was a member of the conspiracy, and 1 therefore 
hold him guilty under section 121-A. of the Indian Penal Code. 


About Poresh Monlik he said “the evidence justifies the conclu- 
sion that he was 4 member of the conspiracy and I therefore hold 
ae to be guilty under section 121A. of the Indian Penal 

ode.” 


About Sishir Ghosh he said “to my mind the evidence sufficient- 
ly establishes his membership of the conspiracy. And IJ therefore 
hold him to have been guilty of an offence under Section 121-A. 
of the Indian Penal Code.” 


About Nirapada Ghosh he said “the evidence against Nira- 
pada, so far as it rests on documents is meagre, but coupling his 
undoubted presence at 15 Gopi Mohan Dutt’s Lane, with the oral 
evidence which clearly establishes his connection with the garden, 
I am of opinion that the charge against him under section 121-A. 
is established. It may be that he took a subsidiary part bnt that 
affects the question of punishment rather than guilt and will be 
taken into consideration in that connection. 
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About Abinash he said—the conclusion to which it leads me is 
that his connection with the Jugantar, the Mukti kon Pathe, and 
the Rananztt is established, as also his project of conducting the 
Navasaktt on the lines of the Jugantar, a acheme that came to nothing 
in consequence of his arrest and the break up of the conspiracy : 
that there was intimacy and co-operation between Baren and 
Abinash from an early stage, possibly from the very commence. 
ment of the conspiracy; that Abinash visited the garden and 
was visited by members of the conspiracy at No. 4 Harrison 
Road ; and that he himself did conspire within the meaning of 
section 121-A., of the Indian Penal Code and has been guilty 
of an offence under that section. 


About Balkrishna HariKane he said—The conclusion to which 
I come is that Balkrishna’s guilt is not established, and that he 
should in my opinion be acquitted and released. 


About Krishnajiban Sanyal he said—This then is the whole of 
the evidence against Krishna. His statement appears to me to be 
a full and complete disclosure of his connection with the Calcutta 
headquarters, made without any reserve and it is conceded by 
the crown on the facts set out there alone the conviction could 
not be upheld. Then what is there beyond the facts set ont in the 
statement ? Nothing as it seems to me but the mistaken 
interpretation of the unproved letter Exhibit 924, and the 
evidence of Kriahna’s presence at No. 15, Gopi Mohan Duitt’s 
Lane, on which the learned Jadge founds the inference, resting 
on nothing in the evidence, that Krishna received these 
intructions in the use of explosives. I have already given 
my reasons for holding that it would not be safe to act 
on this evidence. 


This (in my opinion) is far too slender « basis on which 
to sustain the conviction of this lad, and would therefore 
set aside his conviction and sentence and direct lis release. 


Both the brothers Sushil and Birendra Sen as well as Sailendra 
Bose and Indra Nundy were held not guilty. 


Sentences. 


The result then is that the convictions and sentences against 
all the accused under sections 121 and 122 must be set aside, 
but, as against Barindra Kamar Ghosh, Ullaskar Dutt, Upen- 
dra Nath Banerjee, Indu Bhushan Roy, Bibhuti Bhusan Sir- 
car, Hrishikesh Kanjilal, Sudhir Kumar Sircar, Hem Chandra 
Das, Pares Chandra Manlik, Sisir Kumar Ghose, Nirapada, 
a and Abinash Chandra Bhattacharjee, the convictions 
under section 121A of the Indian Penal Code should (in my 
Opinion) be confirmed. 
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The question of punishment is one of considerable difi- 
onlty: those who have been convicted are not ordinary crimi- 
nals ; they are for the most part men of education, of strong 
religious instincts, and in some cases of considerable force of 
character. 


At the same time they have been convicted of one of the 
most serious offences against the state, in that they have 
conspired to wage war against the King, and the punishment 
must be in proportion to the gravity of the offence. For the 
purpose of punishment Birindra Kumar Ghosh, Ullaskar Dutt, 
Upendra Nath Banarjee and Hem Chandra Das may properly be 
grouped together, for they were the leaders of the society and 
Ulaskar Dutt and Hem Chandra Das actually manufactured bombs 
that were used. We sentence each of them to transportation for 
life. The next class includes Bibhuty Bhusan Sircar, Hrishikesh 
Kanjilal and Indu Bhusan Roy, whose prominence in the society 
is shewn by the part they took in one or other of the the attempted 
outrages disclosed by the evidence in the case. We sentence each 
of them to transportation for a term of ten years. 


We sentence each of the following, 7.e., Sudhir Kumar Sirear, 
Pares Chandra Maulik, Abinash Chandra Bhattacharjee to trans- 
ortation for a term of seven years. We sentence Sisir Kumar 
hose and Nirapada Roy respectively to five years rigorous im- 
prisonment. 


Mr, Justice Carnduff and I are divided in opinion as to the 
conviction of Krishna Jiban Sanyal, Sushi] Kumar Sen, Birendra 
Chandra Sen, Sailendra Nath Bose,. and Indra Nath Nandi, so the 
case with our opinions thereon must be laid before another Judge 
rs i Court as provided in Section 429 of the Criminal Procedure 

ode. 


Again I wish to express my sense of obligation to all those 
who have assisted in this difficult and complex enquiry. Though 
against several of the accused the convictions under Section 121 A 
of the Indian Penal Code have been upheld ; it is a satisfaction to 
feel that those accused have been represented before us by Counsel 
and pleaders who have spared no effort of industry on their behalf, 
and have brought to our notice everything that could be legiti- 
mately argued for their clients’ advantage : and I desire in particu- 
lar to place on record my high appreciation of the manner in which 
ao ras ha presented to this Court by their leading Advocate 

r. C, R. Das. 


L. JENKINS. 


Carnduff, J—I agree with most, but, unfortanately, not with 
all, of the conclusions arrived at by my lord the Chief Justice 
on this appeal. Our difference of opinion is, in effect, limited to the 
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question whether the guilt of a few of the appellants has been 
proved or not. But there are some remarks which I feel called 
upon to make, as briefly as may be, on my own account, both 
on the case as it presents itself to me as a whole, and on certain 
points connected with it, although we are in substantial agreement 
regarding them. 


* * * * 


But, when one is at the outset strongly impressed with the 
truth of a case as a whole, it is obviously all the more necessary to 
be on one’s guard against approaching with prejudice or uncons- 
cious bias the respective cases of the individuals concerned ; and, as 
the learned Chief Justice has put it, one must be very careful not 
to allow conjecture or suspicion to take the place of legal proof. All 
that his Lordship has observed on this point, and as regards 
the necessity for adhering to the rules of evidence throughout, 
I hope and believe I appreciate, and with it I cannot but concur. 
But “legal proof” is, as it seems to me, neither more nor less than 
what is indicated by the definition of the word “proved,” which is 
to be found in section 3 of the Indian Evidence Act, 1872 ; that is 
to say, “a fact is said to be ‘proved’ when, after considering 
the matters before it, the Court either believes it to exist or consi- 
ders its existence so probable that a prudent man ought, under the 
circumstances of the particular case, to act npon the supposition 
that it exists.’ When the section speaks of the “matters before” 
the Court, it means, of course, the matters properly before it: 
whence it follows that, if and when irrelevant matter has been 
admitted in evidence, one must be careful—I would here refer 
to the provisions of section 167 of the Evidence Act—to exclude if 
from consideration and refuse to be in any degree influenced by it. 
But, given evidence on the record which is admissible, and exclud- 
ing from consideration any that may have been wrongly admitted, 
I doubt whether it is possible to draw a distinction between “legal 
proof” and “moral conviction.” 

I will now address myself to the attacks that have been 
made generally on the evidence for the prosecution, which may be 
described as consisting in the main of — 

(1) the depositions of the shadowing witnesses : 
(2) the ‘findings at the various searches ; and 
le (3) the confessions and statements of certain of the appel- 
nts. 

As regards the shadowing witnesses, we are asked to discard 
the evidence of the police ies in toto on the ground that their ante- 
cedents are disreputable and there are discrepancies in their state- 
ments, The testimony of the detective police-officers We are 
similarly urged to reject, because there are in it also inconsistencies 
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and assertions at variance with some apparent facts, and further 
because it is impossible to credit the explanation that the depon- 
ents were speaking from memory and had neither kept, nor refer- 
red to, any notes, We are asked to treat the findings at the 
various searches as spurious because of some irregularities connect-, 
ed with the preparation of the search-lists, a few mistakes made 
in connection with the custody of the different exhibits at the 
police-office, the unreliability of the search-witnesses, and certain 
points in some of the exhibits themselves which are said to be caleu- 
lated to engender suspicion atid raise doubt. I am unable to accept 
or act upon any of these suggestions. 


That the evidence of police-spies must be listened to with 
caution is all that need be conceded with regard to the reflections 
cast on the characters of those employed in this case. But 
that their services were actually ntilised, and that they were 
really doing something in the way of honest work, is abun- 
dantly clear. The discoveries made and the general results 
prove this ; and there are incidents which speak for themselves— 
such as those connected with the tracing of the enamelled 
bowls found in the garden to the shop at which some of the 
appellants were seen to have purchased such vessels, the rent 
receipt granted hy the appellant Hem Chandra Das to the spy 
Shiba Kali Das for a room in the former’s house and produced 
by the latter, and the acknowledgment given by the same spy 
to the same appellant for the refund of the same rent, a docu- 
ment which was discovered at the search of the house of Hem 
Chandra Das aad initialled by him then and there. And, as 
to the flaws in the police evidence, these seem to me to be re- 
markably few and to sink into insignificance when the broad 
facts and the circumstances of the case are recalled. It is---- 
and Mr. Norton has coneeded that it is—clear that the 
statements made by the police-officers to the effect that they 
have been trusting to their memories alone, and not to 
contemporaneous writings at all, are not true; but I believe 
that they are by no means as wide of the mark as Mr. 
Das, on the other hand, would have us conelude. The officers 
concerned were doubtless exaggerating ; but I can understand— 
although I deplore rather than condono—their having done so 
through anxiety to avoid any possible risk of their notes in 
an exceptional case such as this, where informers were concerned, 
being called for and their contents disclosed. It may be con- 
ceded, too, that there must have been some aids to memory 
and some means of refreshing it from time to time. But that 
there was very little in the way of writing beyond the so-called 
“diary’ in the hands of the officer in immediate charge of the 
proceedings, I have no difficulty in believing. Nay more, I should 
myself be surprised to learn that, in a delicate and hazardous 
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enquiry such as that before us, extraordinary methods were not 
adopted and extraordinary precautions were not taken ; and 
the first departures from routine that suggest themselves to 
my intelligence in a matter where extreme secrecy at every step is 
essential, are recourse to verbal communications, instead of written 
reports and the substitution of the security afforded by memorising 
for the danger involved in keeping notes. That a record of 
the course of the investigation was maintained by the responsible 
officer for the time being in charve is not denied and that that 
record was made use of no one can doubt; but that it was most 
jealously guarded and that the kecping of subsidiary records 
was discouraged, if not expressly forbidden, J should be prepared 
to take for granted. And of wonderful feats of memory on the 
part of witnesses not a few instances are within my personal 
experionce. I recollect, and have recently referred to the record 
Criminal Appeal Nc a this oe of a case,* tried in Chota 
426 of 1907. Nagpore not long ago, in which au entirely 

Uhiterate Dusadh, examined as an approver, 
gave from memory, over and over again and most consistently, 
minute details regarding some 74 distinct burglaries and kindred 
offences committed in the course of 14 months at diverse places 
in 3 different districts by various members of a large gang to 
which he and the 15 aceused tried on a charge nnder section 
A4O1 of the Indian Penal Code had belonged. I have not infre- 
quently known an_ investigating police-oflicer refrain from 
refreshing his memory in Court from, and so placing within the 
reach of the defence, his contidential diary and rough record of 
the examination of witnesses on the spot, and yet stand success- 
fully a severe cross-examination as to distances, and dates, and 
times, and previous statements connected with a complicated 
ease. After all, the otticers employed in this instance must have 
been specially sclected ; they were doubtless relieved of all other 
work and warned to devote their attention and energies exclu- 
sively to the arduous and dangerous task imposed upon them ; 
and the area over which their memories had to range, was by no 
mean extensive. I believe—and, as 1 have already, said, I have 
no difticulty in believing--that they did practically without 
notes and relied upon their memories, refreshed most probably hy 
references, through the officer in charge, tu the so-called “ diary : 
and verbal rehearsals. Jf that was the position, then it ts 
inevitable that they should mak: some mistakes and contradict 
each other from time to time. ut the more I peruse the record 
and the more I consider the circumstances, the more convinced 
am I that their evidence is in the main true; that is, in other 
words, that they did see the persons they name visiting the 
places they specify, meeting the associates they mention, and 
taking part in the incidents they describe. Mr. Das has urged 
before ng on appeal that the whole of the shadowing and tracking 
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ig a fiction, that the police had no definite information worth the 
name to act upon, and that nothing real was being done all the 
time: whence it follows that it was by some unexplained and 
inexplicable stroke of good fortune that, when the police had to 
move immediately after the Mozafferpore outrage, they hit upon 
the garden, not to mention the other places simultaneously raided, 
and succeeded in laying their hands upon a number of unfor- 
tunate persons, collected together amid at first sight somewhat 
suspicious surroundings, who had been vaguely suspected of 
cherishing advanced ideas gnd aspirations. Then, but not till 
then, Mr. Das would have us believe, was the whole fabric of 
this case built up, piece by piece, to fit in with, support, and, 
where necessary, amplify, the damaging statements somehow or 
other obtained from the persons arrested. The shadowing 
witnesses were then taught to tell their stories accordingly and 
with special reference to points not fally disclosed and persons 
not sufficiently implicated by the confessions. Incriminating 
documents and questionable articles, prepared to order, were 
introduced ex post facto into appropriate places and produced 
therefrom as damning pieces of circumstantial evidence. Et sic 
passim. The argument is hardly worth meeting in detail, and a 
few observations in connection with it will suffice. It is certain 
that the enquiry and the proceedings throughout must have been 
directly guided by the highest officers of the Criminal Investiga- 
tion and Police Departments, and Mr. Das’s theories involve 
connivance at least on their part, which 1 regard as impossible. 
The confessions followed, and, therefore, could have had nothing 
to do with, the discovery of the principal places which were 
successfully raided on the 2nd May ; and, as Seal’s Lodge was 
not alluded to in any of them, its discovery must be otherwise 
explained. That good and accurate information had been 
obtained from some person or persons who knew only too well 
what was on foot, is conclusively proved by the action taken on 
the warning as to the proposed attempt on Mr, Kingsford’s life ; 
for, although that action failed to save Mrs. and Miss Kennedy, it 
was sufficient to cause the suicide of one of the assassins and lead 
to the speedy arrest of the other. Why, then, should it be 
doubted that the police had not equally definite informatiun as to 
the other individuals and places towards whom and which they 
assert that their attention was directed ? Why should it be 
supposed that they had such information and did not take 
advantage of it ? And why should we believe, merely because 
it is suggested by the defence, that they were not endeavouring 
to bring to justice the guilty, of whom there must have been 
many, but were striving to make evidence against innocent, and, 
in some cases, entirely insignificant, persons P The very nature 
of the evidence produced by the prosecution, and the want of 
discrimination with which it has been produced, bespeak ita 
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genuineness. If the watch-witnesses were lying, surely they 
would have lied with greater effect and more to the purpose. It 
was the case for the prosecution that the arch-conspirator and 
protagonist was Mr. Arabinda Ghose, and Mr. Das has had 
occasion, again and again, to press that fact and Mr. Ghose’s 
acquittal upon us. And yet not a single watch-witness has 
attempted to conyect that gentleman physically with the garden, 
although it was the head-quarters of the conspiracy and he was 
admittedly a part-owner. Why? The only fair and reasonable 
answer surely is that they did.not do so because they could not, 
having, as a matter of fact, never seen him in it : and, if so, why 
should they be disbelieved when they swear that they saw other 
comparatively unimportant persons there P Then let us survey 
the exhibits, and, in particular, the documents. Primd facie, they 
certainly do not look like manufactured evidence, for manufactured 
evidence would have been given much more directly probative value, 
And the more they are scrutinised, the more certain does it become 
that they could not have been concocted ; for, all along the line, one 
finds connecting links and indications such as render the theory of 
ingenious concoction preposterous. Is it, for example, not going 
too far to ask us to believe that the whole of that elaborate 
adjunct of the case for the prosecution which is connected with 
Seal’s Lodge at Baidyanath, was evolved from nothing but the 
imagination merely in order that there should be found there a 
few pieces of tin, which might conceivably have been used 
in connection with the manufacture of explosives, an English 
chemist’s label similar to labels unearthed at 15 Gopi Mohan Dutt’s 
Lane and 134 Harrison Road, and certain documents, innocent 
in themselves, but capable of lending support to inferences, 
sometimes far-fetched, of the prosecution P Is it reasonable to 
suggest that evidence of the kind afforded by documents such 
as those alleged to have been found at the searches were not 
so found and must have been fabricated by astutely dishonest 
police-officers ? Let us take, for example, Exhibit 76, the red 
note-book, produced from the garden, which appears to be the 
appellant Upendra Nath Banerjee’s, and is, perhaps, the most 
prominent exhibit in the case. The entries contained in it are 
vague and disjointed, and the most one can do is to conjecture, in 
the light of other facts, what they may mean. Persons are, 
as a rule, indicated by their initials or first names, and, although in 
many an instance the cap fits the bead of one of the appellants, the 
evidence so afforded is not the sort of evidence which a forger 
would produce. In the same book there is noted the name 
and address in full of one “Raj Kishore Mookerjee, 3 Bolaram 
Bose’s 1st Lane, Bhawanipore”. Now it is not desired to implicate 
anyone of that name or answering that description, and it is 
only in the following way that any significance can be attached to 
the note. Among a number of names and addresses mixed up 
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with explosive formule in Exhibit 667, a note-book found simul- 
taneously at 134 Harrison Road, there is a reference to the 
same Raj Kishore Mookerjee, while in Exhibit 382, a list dis- 
covered, also simultaneously, at 15 Gopi Mohan Dutt’s Lane, 
the identical name and address again appear. Is it at all reason- 
able to suggest that these were manufactured ? Next let us 
take Exhibit 239, a note-book (found in the,garden) which is 
full of cryptic entries attributed to Barendrd and is second in 
prominence and importance only to Exhibit 76. In this there are, 
first, a number of initials anda distgibution of these into “circles.” 
Then comes a succession of notes, the meaning of which only 
the writer and those in his confidence could fully disclose, but 
we can merely surmise. These, as has already appeared, turn 
out to be by no means valueless; but the point which I am 
now making, is that it is inconceivable that such documents can be 
anything but genuine. In the same note-book, we find the sen- 
tence ‘“Deodhar’s and Athavel’s address from S. G.” Who 
Deodhar and Athavel are we do not know, and the case in no way 
rests upon, or is helped hy, the connection with the conspiracy 
charged of any persons bearing those names. But it is never- 
theless not without significance that in Exhibit 667, produced 
from 134 Harrison Road, there are entered the full names and 
addresses of “S.C. Athavale” and “A. B. QYeodhar,” while in 
Exhibit 798, postcard found in the appellant Hrishikesh Kanjilal’s 
house near Serampore, someone, signing himself “R,” writes from 
Bombay to Hrishikesh about a “Mr. Deodhar’ preaching “the new 
eult,” and Exhibit 382, the note-book kept at 14 Gopi Mohan 
Dutt’s Lane, likewise contains the names and addresses of “Deo- 
dhar” and “Athavale.” Jn Exhibit 239 again we find the follow- 
ing instractions noted for the 11th Jannary and onwards :—“U. D. 
to be kept here. H. D. to be looked up. They spend a week 
together. Mass. from H. D.” In Exhibit 382, the note-book found 
at No. 15, are two references to “H. 1.” each with an address 
which renders it certain that the appellant Hem Chandra Das 
is the person desiguated. Now, that Hem Chandra Das went 
to Paris to advance “the cause” is proved, and it appears that 
he returned to Bengal in December, 1907, or January, 1908. 
“U, D.” are the initials of Ullaskar Dutt, and the appellant 
of that name had acquired some kn&wledge of explosives ; but his 
was a prentice-hand, incapable, as the previous abortive attempts 
on the railway tend to show, of preparing an effective bomb. 
In the garden was found the manuscript of the cyclostyle manual 
intended for the edification of “a revolutionary people,” and 
it bears signs of a French origin. In these circumstances, it 
is impossible to resist the inference that the result of “U. D.’s” 
and “H. D.’s” week together was the production of the bomb 
which killed the Kennedys on the 30th April, 1908, and for 
which the appellant Barendra has in his confession given the 
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credit to Hem Chandra Das and Ullaskar Dutt 40} . 
other instruction jotted down in Exhibit 239 is Con, Peart 
to be sent ;” and traces of core earth, which is useful in connection 
with moulds for making shells, were found in the garden. “Dr 
Dhbude,” the same instruction runs, is “to be kept in the oavdén 
and one of the memoranda found in Exhibit 382 at 15 Gopi 
Mohan Dutt’s Lane, is “B. R. Dhudhe, Dr., Vyara, 8. V. Ry.,” 
@ person of whom the prosecution evidently knows nothin 
more with reference to this case. In a note-book (Exhibit 381-2) 
discovered in the pocket of a shirt in the garden is a curious 
formula, which is exactly reproduced in the other note-book 
(Exhibit 382) found at No. 15. In the former book, again, there is 
a receipt for the postal money-order for Rs. 20 proved to have been 
sent to the Mozafferpore suicide, Dinesh Chandra Roy, alias 
Profulla Chaki. And the reference in Barendra’s note-book 
(Exhibit 239) to “marriage expenses” (which cannot but have 
meant something else, as marrying and giving in marriage 
must have been very far from the thoughts of the inmates of 
the garden) attracts a sinister significance when read with Exhibit 
150, a letter from Mozafferpore, signed “Dinesh Chandra Roy,” 
which was found in the garden, and which refers apparently 
to Mr. Kingsford as “the bridegroom.” These, I think, are 
but fair specimens of the mass of documentary evidence far- 
nished against these appellants, and the genuineness of all of 
it is, to my mind, unimpeachable. 


Then, as to the search-lists aud search-witnesses, thery can 
be no doubt but that the lists were not prepared as methodi- 
cally and regularly as the police began by daring to assert, and the 
testimony borne by such of tlie scarch-witnesses as were called and 
examined—none of them need, under section 103 (2) of the 
Code of Criminal Procedure, 189%, have been prodnced at all 
—does not read convincingly. But the circumstances of the 
case must once more be remembered. In the garden aloue the 
numbers of the exhibits rnn up to 282, and in many instances 
@ single exhibit-number represents considerably more than one 
article. Thus Exhibit 9 is subdivided into Kxhibits 9 (1) to 
9 (3), being 3 rifles ; Exhibit 10 is = miscellaneous lut, com- 
prising a breech-loading gun, a muzzle-loading gun and a pair 
of bellows; Exhibit 27 represents ten different flasks of gun- 
powder, marked Exhibits 27 (1) ty 27 (10); Exhibit 32 simi- 
larly covers 13 separate boxes of cartridges; Exhibit 93 in- 
eludes 15 distinct plans ; Hxbibit 173 is a wooden box, 1n which 
were found, apparently amongst other things, 35 miscellaneous 
books and pamphlets; 8 false beards and 2 wigs are marked 
together as Wshibit 925: and Exhibit 281 is a large collec- 
tion of rs and books. It becomes, therefore, at once apparent 
how difficult, if not impracticable, it must have been to attempt to 
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prepare, on the spot and in strict accordance with the rules 
and forms prescribed on the subject, a detailed list or catalogue 
raisonne of all these things; and one can readily understand 
that the work was begun in the garden, but it was found im- 
possible to contiune and complete it there, and it was decided 
to carry everything away to the police-office and have the 
items tabulated and examined at that place. And, as regards 
the search-witnesses, it is notorious that id eels neigh- 
bours” are not always read¢ to assist even at ordinary searches, 
not to mention searches in a case of this kind. Having’ re- 
gard to these considerations, and looking in particular at the 
character of the findings, I am firmly of opinion that the searches 
and the discoveries were genuine throughout, that the police 
have honestly produced all that they actually found at each 
of the places raided, and nothing more, and that the prosecn- 
tion has laid before the Court particularly everything for what 
it ig worth. There is, indeed, an utter want of discrimination 
in this connection, which, while it does not, from one point 
of view, redound altogether to the credit of the Crown in an 
important trial as this, is nevertheless, as I have already remarked, 
eloquent as to the bona fides of the prosecution. In a word, 
the Crown has, as was, of course, only to be expected of it, come in- 
to Court, with clean hands, and a clearer, more straightforward 
case, notwithstanding its complex character and the difficult 
points arising in it, it has seldom been my lot to deal with. And I 
cannot leave this view of the evidence as a whole without ex- 
pressing on my own account the opinion that this is a trial in 
which the police have shown themselves worthy of the confidence 
of the public, and from which they have emerged with eredit. 


There remain, in connection with the evidence, the confes- 
sions, which were recorded by the District Magistrate, Mr. Birley, 
shortly after the arrests, and which, I agree with the learned 
Chief Justice in holding, were admissible. The decision of the 
Full Bench of this Court in the Empress v, Anuntram Singh* 
is now obsolete, and there is nothing in the present Procedure 
Code to incapacitate from recording a confession under section. 
164 the magistrate who intends eventually to try the person 
confessing. I farther concur in holding that the confessions 
were recorded under that section ; for as a matter of fact, the 
police investigation had not come to an end, and the magisterial 
enquiry had not, and could not have, commenced, when Mr. Birley 
recorded them. I am also of opinion that even if section 164 were 
held to be inapplicable, the provisions of that section and of 
sections 342 and 364 of the Procedure Code are not exhaustive and 
do not limit the generality of section 21 of the Evidence Act as to 


* (1880) I. L. R, 5 Cal. 954. 


ICUDGMEN?T, 393 


the relevance of admissions. Finally, as to 

of the confessions in this case, dierecac he hen a ie "Birle : 
is a magistrate of experience and standing, and he appears bon 
the record itself, as well as from the evidence given by him on the 
point, to have done all that in him lay, and even more than the 
law expressly requires, to satisfy himself that they were genuine 
before he received them. He warned each person that he was a 
magistrate, and that any statement made to him might be used in 
evidence ; and he put direct questions as to the presence or absence 
of pressure. Itis true that the confessing accused had been in 
police custody for some time ; but the chief of them, Barendra had 
immediately after the arrests in the garden, pointed out the most 
damning evidence on the spot, not only to the police, but to Major 
Black, I. M. §., the Chemical Examiner, also. Moreover, the edu- 
cation and intelligence of the accused, the tenor of their con- 
fessions, and specially the reasons for confessing vouchsafed by 
Barendra and repeated by some of the others, all point to the one 
conclusion that they were free agents. It has, however, been 
objected that their confessions were made in answer to enquiries, 
and that no question ought to have been put to any of them beyond 
some such initial query as—What do you wish to say, if anything ? 
Now, although section 29 of the Evidence Act expressly provides 
that a confession does not become irrelevant merely because it was 
made in reply to questions, no matter what their form, which need 
not have been answered, yet there can be no doubt but that a 
process of examination may detract from the voluntary character 
of the transaction, and that, where there is ground for thinking 
that there has been any such result, the confession is vitiated 
thereby. But here there is no reason to suspect anything of the 
kind, and the voluntary character of all the statements recorded by 
Mr. Birley stands unimpaired. Moreover, their truth has not to 
this day been denied by any of the appellants except Sudhir Kumar 
Sirkar and Krishna Jiban Sanyal. These two retracted their 
confessions and alleged police pressure when they were examined 
on the 13th August, 1908, prior to their commitment; but the 
others contented themselves with bare and belated withdrawals 
made when the trial began in October. And I cannot accept 
the proposition, urged by Mr. Das, that in no cirenmstances is a 
magistrate justified in eliciting anything trom a prisoner by in- 
dependent enquiry. The examination provided for by section 342 
of the Procedure Code is, no doubt, expressly and advisedly now 
confined to the object of “enabling the accused to explain any 
circumstances appearing in the evidence against him ;” but there 
is no such limitation placed by section 164, or by any other 
provision of law of which I am aware, and in the stage of investiga- 
tion before any evidence has been recorded there is obviously 
no room for the limitation. At that stage, and, indeed, at any 
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oint other than that indicated in section 342, the only thing that 
is abhorrent is pressure or inducement, and the sole criterion by 
which the fitness of an examination can, so far as I can see, be 
judged, is with reference to the question whether it was voluntary 
or not. Therefore, holding as I do, that Ullaskar Dntt, for 
example, was a ready and willing informant, I consider that 
the questions put to him were all proper questions, and that, when 
he was asked—‘“Have you anything else to say P”—and replied,— 
“Tf you question me, I ean yay”—, Mr. Birley not only was right 
in putting further questions to him in response to the invitation, 
but might reasonably have been found fault with, had he refrained 
from doing so. Similarly, when Barendra told the magistrate 
that he had supplied the Mozafferpore assassins with revolvers, the 
magistrate was, I think, justified im enquiring whonce the 
revolvers had been obtained ; while the reply—‘I do not wish 
to say’—and its immediate acceptance as putting an end to 
the topic, show how scrupulously and admirably fair Mr. Birley’s 
treatment of the prisoner was. 


I have one remark more to make regarding confessions before I 
leave the subject. For very obvious reasons, there can be no surer 
foundation for conviction. But, for equally obvious reasons, they 
have always been, and always will be, regaeded by Judges with 
suspicion ; and I trust that nothing I have said in this judgment 
will be viewed as an incentive to the police to aim at securing 
evidence of this class. My remarks should, therefore, be read 
with reference ts the particular confessions before us, most, if not 
all, of which, may be said to he suc generis, 


Various other points of law have been raised in the course 
of the argument at the Bar, and as to most of them, all I need say 
is that 1 concur with the learned Chief Justice. There are, 
however, three which I have special reasons for desiring to 
notice. 


First, Mr. Das has contended that the Criminal Procedure 
Code, in so far as it interferes with the indefeasible right of every 
British subject, be he Huropean or Indian, to be tried by jury, is 
void as being wtra vires of the Indian legislature ; and my lord the 
Chief Justice has disposed of the contention by pointing out 
that a similar objection recently failed before a Special Bench of 
three Judges of this Court, constituted under section 11 of the 
Indian Criminal Law Amendment Act of 1908 to try the case of the 
King-Emyperor v. Kartik Chandra Dutt and others. As that case 
has not been reported, as I was a member of the Special Bench by 
which it was tried, as the decision in it was arrived at by us 
sitting on the Original Side, and as Mr. Das pressed his contention 
in all seriousness, with great skill, and at considerable length, 
J cannot refrain from dealing further with the point, 
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Shortly put, Mr. Das’s argument is based upon 
of the Indian Councils Act, 1861 (24 & 25 Vict., if 67) where i 
stands enacted by Parliament that “the Governor General in 
Council shall not have the power of making any laws and regula- 
tions which shall repeal or in any way affect * ¥ * an 
part of the unwritten laws or constitution of the United Kingdom 
of Great Britain and Ireland whereon may depend in any degrse 
the allegiance of any person to the Crown of the United Kingdom.” 
And he argues that, as allegiance and protection are reciprocally 
due from the subject and the Sovereign and cannot be separated, 
any law which attempts to take away tLe Sovereign's protection hy 
infringing such a right, conferred to secure the liberty of the 
subject, as the right of trial by jury, at the same time relaxes 
the duty of the subject, to observe allegiance towards his Sovereign, 
and is, therefore, ultra vires. Precisely the same line of argument 
was followed in 1870, once on the Original Side of this Court and 
again on the Appellate, in the well known case of Ameer Khau* in 
connection with the oe whether a writ of hubeas corpus could 
be issued in respect of the detention in the mufassal of a Muham- 
madan subject of the Crown under the State Prisoners’ Regulation 
of 1818 and the State Prisoners’ Act of 1858; and I cannot do 
better than quote from the judgments then given by Phear 
and Markby, JJ., when dismissing the appeal from the decision of 
Norman, J., refusing to issue the writ. The Statute under 
consideration on that occasion was section 43 of the Government of 
India Act, 1833 (3 & 4 Will. 4, ¢. 85); but the language was, 
word for word, the same as that reproduced above from the 
Statute of 1861, which in this respect mercly repealed and _re- 
enacted the earlier provision. Mr. Justice Phear—see p. 477 of 
the report—thought that the words in question “I did not refer to 
any assumed conditions precedent to be performed hy or on behalf 
of the Crown as necessary to found the allegiance of the subject, 
but to laws or principles which prescribed the nature of the 
allegiance ;” and he went on to say that “the learnod Counsel 
appeared to him at this stage of his argument to be endeavouring 
to convert a political sentiment into a principle of law.” And 
Mr. Justice Markby—see pp. 481, 482—followed with these 
trenchant observations :— 

‘It is said that the Act of 1858 was an excess of the power 
conferred upon the Indian legislature i Bn we 
because it affects that part of the nnwritteu law or constitution 


whereon allegiance depends. 
The restriction - * is certainly couched 


in language fo the last degree vague and obscure. Possibly a 
search into the discussions which preceded the Act, might suggest 


* 6B. L. R., (1870) 392 aud 450. 
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a meaning; but I think that is a dangerous method of interpreta- 
tion, and I would rather not resort to it. I think this objection 
is sufficiently answered by what appears to me to be @ very clear 
principle; namely that the allegiance of a British subject in no 
way whatever depends on the existence of such a power as is con- 
ferred on the Governor-General by the Regulation of 1818. I 
wholly repudiate the doctrine contended for, that the allegiance of 
a subject to his Sovereign can by any possibility be legally affected 
by the mere withdrawal from the subject of any right, privilege 
or immunity whatsoever. I think the notion of reciprocity express- 
ed in the maxim protectio trahit subjectsonem et subjectio protionem, 
upon which this argument depends, 1s one which is wholly inadmis- 
sible in any legal consideration.” 


These remarks I would adopt and apply mutatis mutandis, to 
Mr. Das’s contention in this case. Moreover, trial by jury as 
known to the common law of England—that is to say, trial by the 
unanimous voice of twelve of one’s peers—is unknown in India ; 
and it seemed to Mr. Justice Harrington, Mr. Justice Mookerjee 
aud myself last March, as it seems to me today, that it is too late 
now to’ question the validity of every law regulating criminal 
procedure that has heen enacted in this country under the Statn- 
tes of 1833 and 1861, and the legality of every trial held whether 
by jury or with the aid of assessors in the myffassal, or by jury 
before the Supreme or the High Court, during the last seventy-six 
years at least. 


Secondly, as regards the question of waiver, I agree in thinking 
it settled by authority—see the decision of this Court in 1880 In 
the matter of the petition of Qutros,* followed in 1888 by the 
Bombay High Court in the Queen-Hmpress v. J. Grant,t and in 
1892 by the Madras High Court in Queen-Hmpress y. Bartlelt,t— 
that an European British subject can relinquish his right to 
be tried as such, and that the appellant Barendra Kumar Ghose 
did so. And I would add that he seems to have acted deliberately 
and after the fullest warning and explanation of the position. 


And, thirdly, I agree in considering that the expression 
“wages war, which is used in section 121 of the Penal Code, 
must be construed in its ordinary sense as a phrase in common use 
in the English language, and that it is impossible to hold that any 
of the overt acts alleged in this case amount to the offence provi- 
ded for by that section. The charge thereunder, therefore, fails 
on the merits, and the death sentences passed on Barendra Kumar 
Ghose and Ullaskar Dutt cannot be confirmed. [ also think that 


* (1880) I. L. R. 6, Cal. 83, 
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+ (1892) I. L. R. 16, Mad. 308. 


JUDGMENT, 397 


there was no valid authority for the prosecution of the tirst batch 
of the accused on that charge, and I would endorse all the prin- 
ciples laid down by the learned Chief Justice in this connection ; 
but, as his Lordship has indicated, a decision on the point is not, 
in the view which we take of the offence concerned, essential. 


It remains for me now only to refer to the cases of the appell- 
ants individually. As regards (1) Barendra Kumar Ghose, (2) 
Ullaskar Dutt, (3) Upendra Nath Banerjee, (4) Hem Chandra Das, 
(5) Bibhuti Bhusan Sircar, (6) Hrishikesh Kanjilal, (7) Indu 
Bhushan Roy (8) Abinash Chandra Bhuttacharji, (9) Nirapada 
Roy, (10) Sisir Kumar Ghose, (11) Poresh Chandra Maulik, and 
(12) Sudhir Kumar Sircar, I agree throughout with the learned 
Chief Justice, both in respect of the offences charged and in res- 
pect of the reduction of some of the sentences proposed now that 
the conviction for waging war, for which the minimum penalty 
fixed by law is transportation for life, has been ruled out. And 
as to (13) Balkrishna Hari Kane, I also concur in thinking that 
there is room for considerable doubt, to the benefit of which he is 
of course entitled. But as regards the remaining tive, namely, 
Susil Kumar Sen, Birendra Chaudra Sen, Krishna Jiban Sanyal, 
Sailendra Nath Bose and Indranath Nandi, I regret that, for rea- 
sons which I have recorded separately, I cannot bring myself into 
avreement with my Lord. 


His Lordships then gave his reasons for differing in the case 
of these 5 appellants. 

In conclusion, I venture exprossly to associate myself with the 
remarks made by his Lordship as to the assistance which we have 
received from both sides, and the manner in which the case for the 
appellants has been laid before us. 


The 28rd November, 1909. H. W. C. Caryverr. 
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As there was a difference of opinion between their Lordships 
the Chief Justice and Mr. Justice Carnduff in respect of five of the 
Appellants, viz., Krishna Jiban Sanyal, Sailendra Nath Bose, 
Indra Nath Nundy, Birendra Chandra Sen aud Sushil Kumar Sen, 
their cases were referred for decision before a third Judge of the 
Hon’ble High Court, Sir Richard Harrington, Bart. The hearing 
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of the Reference commenced on the 3rd January 1910 and fully 

occupied the time of the Court for over a month. The two leading 

Counsel on the opposite sides Mossrs. E. Norton and CO. R. Das 

could not appear owing to other engagements. The newly arrived 

oe Mr, G. H. B. Kenrick, x.c., appeared for the 
rown. 


FIRST DAY’S PROCEEDINGS. 


Babu Bejoy Krishna Bose in opening the case said that the 
case for the prosecution was that the appellants were members 
of a gang whose object was to wage war against tho King- 
Emperor and several places were mentioned by the prosecution 
as the haunt of the conspiracy. In pursuance of that conspiracy 
five overt acts were committed. Of those five two were futile 
attempts upon the train carrying Sir Andrew Fraser, late Lieu- 
tenant Governor of Bengal, near Chandernagar on the East Indian 
Railway. The police had no information of these two attempts 
and they came to know of them when confessions were made by 
Barindra Kumar Ghose and Ullaskar Dutt. The third overt act 
was known as the Narainghar outrage which happened on the 
Sth December, 1907. In this connection it was alleged that a 
mine exploded beneath the train in which Sir Andrew Fraser 
was travelling from Puri to Calcutta. So far as this overt act 
was concerned what happened was this.—At that time several 
coolies were arrested by the police, who made confessions and 
were convicted. Afterwards Bari made a confession taking 
the whole responsibility upon himself and denying that he ever 
took the help of any ¢oolie. The fourth overt act happened on 
the 11th April, 1908, in which a futile attempt was made on the 
life of the Mayor of Chandernagore. On the 30th April, 1908, 
the last overt act, known as the Muzafferpur outrage, was 
committed. In this case by mistake a bomb was thrown on the 
carriage of Mrs. aud Miss Kennedy and they were killed. 


Thereafter on the 2nd May, 1908, searches were made at 32, 
Mooraripukur Road, 15, Gopi Mohan Dntt’s Lane, 48, Grey 
Street, 38-4, Raja Nabakishen Street, 134, Harrison Road, 4, 
Harrison Road and 23, Scott’s Lane. Several arresty were made 
also that day. Krishnajiban Sanyal was arrested at Malda on the 
12th May. Sailendra Nath Bose was arrested at 48, Grey Street 
on the 2nd May. Susil Kumar Sen and Birendra Sen were 
arrested at Sylhet on the 15th May. On the 23rd June Indra 
Nath Nandi was arrested in Calcutta. All the accused thus 
arrested were placed on trial before Mr. Birley, District Magis- 
trate of Alipur, who commigted thirty-eight persons to the Court 
of Sessions, two of whom were subsequently let off. Ont of the 
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thirtysix the Sessions Judge convicted nineteen and acquitted the 
rest. The assessors who assisted the Sessions Judge, found 
Sailendra Nath Bose, Birendra Chandra Sen, Indra Nath Nandy, 
Susil Kumar Sen and Krishna Jiban Sanyal, not guilty but the 
Sessions Judge disagreeing with the Assessors convicted the 
accused and sentenced the first three to transportation for life, 
the fourth to seven years’ transportation and the last to one 
year’s rigorous imprisonment. The nineteen convicted persons 
then preferred an appeal to the High Court and while the case 
against them was pending ‘before the Chief Justice and Mr. 
Justice Curnduff one of the appellents, Asoke Chandra Nandy, 
died. Their Lordships after hearing both sides agreed with 
regard to thirteen persons and upheld the convictions passed 
against twelve of them reducing their sentences. One of them, 
Bal Krishna Hari Kane, was acquitted by their Lordships. With 
reyard to the present five appellants the Chief Justice was of 
opinion that they should be acquitted. Mr. Justice Carnduff, 
however, was for upholding the conviction but for reducing the 
sentence in the case of Sailendra Nath Bose, Birendra Chandra 
Sen and Indra Nath Nandi so far as the charge under section 121 
of the Indian Penal Code was concerned, namely waging war. 
Their Lordships were of opinion that the prosecution had failed 
to prove that charge both on facts and on points of law, and as 
section 122 formed part of Section 121 that section also according 
to their Lordships, did not apply: Mr. Justice Carndaff, however, 
found the five appellants guilty under Section 12] A. 


Babu Bejoy Krishna Bose then went on to deal with the case 
against his clients and had not concluded when the Court rose 
for the day. 


SECOND DAY’S PROCEEDINGS, 


His Lordship resumed the further hearing of the Alipore bomb 
case reference when Babu Bejoy Krishna Bose continued his argu- 
ment on behalf of Sailendra Nath Bose and Krishnajibon Sanyal. 


The Vakil observed that the Muraripukar garden was used as 
a monastery for imparting religious and political training, and the 
Goabagan house was used for making bombs in November and 
December, This was evident from the confessions of Ullaskar Dutt 
and Rishikesh Kanjilal. The appellants were found in the garden 
in the garb of Sanyasis. It was also in evidence and that was the 
case for the prosecation that new recruits were given religious 
training at first and afterwards they were gradually acquainted 
with the objects of the society. Krishnajiban went to the garden in 
the middle of October. Moreover there was nothing in the garden, 
as admitted by the proseontion, to arouse suspicion. There was 
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nothing unusual when it was said that Krishnaji 
carden to learn (Jeeta. najiban went to the 


Regarding Sailendra’s connection with the Yuqantar the vaki 
said that being a co-villager of Abinash Chander Bhattachariec, 
manager of the Yugantar, he was for some time in the Yugantar 
office. It was true that for a short time he was sub-manager of 
that paper, but there was ‘no evidence to show that Sailendra had 
anything to do with the polley of the paper. It conld not be said 
that because a man was found in the Yugantar office he was guilty. 
Dindayal Bose who lived in that office was acquitted. Not a scrap 
of paper was found in Yegantar searches which bore the name of 
Sqjlendra Bose. Much had been made by the prosecution in res- 
pect of a post card found in 48, Grey Street. This was a Yugantar 
post card on which Sailendra was said to have written a letter to a 
friend of his. The post card bore the name of Yugantar and a 
couplet from the Geeta in which Sri Krishna said that he would 
appear again and again on this earth to save the holy and destroy 
the wicked. Mr. Justice Carnduff in his judgment had raid that 
the mere fact of his using the Yugantar postcard showed that 
Sailendra had a great liking for those postcards. The vakil said 
that there was evidence to show that these postcards were exten- 
sively sold in the market. A search-witness Serajuddin deposed 
that he had purchased several such postcards from hawkers. 
Apparently they had nothing to do with the Yugantar. 


Referring to Sailendra’s association with other members of the 
society the vakil observed that no doubt his association with 
Abinash Chandra Bhattacharjee, a leading conspirator, told against 
Sailendra but that in itself did not prove his guilt. Both Abinash 
and Sailendra came from the same village Arbalia and it was 
10 wonder that from time to time they lived together. Both 
the Assessors found him not guilty of all the charges but the Ses- 
sions Jadge disposed of his case in a few short sentences. The 
Chief Justice observed that he had considerable anxiety in his mind 
because of Sailendra’s connection with the Yugantar. The vakil 
submitted that, for this accidental connection with the Puguntar 
undue suspicion should not be attached. 


Aa regards Sailendra’s connection with the Seal’s Lodge, the 
vakil submitted that this connection was based on the evidence of 
only one witness. Hiralal, a postal clerk, and formerly postmaster 
of Rohini post office, identified Sailendra as one of the, persons 
living in the Seal’s Lodge. This witness was at Rohim only for five 
weeks and he was not cross-examined on behalf of Sailendra as he 
was unrepresented at that time. Sailendra was not identified by 
the post peon who usually came to the Seal’s Iodge to deliver 
letters nor by the next-door neighbour who was cited by the prose- 
eution, 
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Of the documentary evidence there was only one again: 
Sailendra. It was oxhibit 78 found in the garden inside a not 
book. This document bore the signature “S.B.” The vakil sut 
mitted it did not necessarily refer to Sailendra. It might refer t 
Sailendra Bose of Midnapore who was hanged for the murder o 
the approver or it might refer to Sudhir Kumar Bagchi Sircar. 


Regarding oral evidence the vakil submitted that a watch wit 
ness said that he saw Sailendra at the garden. He identifi 
Sailendra generally. Akthough he gave a graphic description o 
everything he saw in the garden from 20th April to 26th April 
he did not mention Sailendra’s name in any of his reports 
This was not because he did not know Sailendra, for he had admit 
ted that he heard his name in March. He said he saw Sailendra en 
tering the garden from Duni Seal’s garden, but it was in evidenc 
that the gate of the garden was not visible from Duni Seal’; 
garden, The Sessions Judge and the Assessors visited the garden 
and they were also of the same opinion. Hvidently this witnes: 
was not a truthful witness. The vakil next read passages from 
the evidence of other watch witnesses who spoke in regard tc 
Sailendra. 


THIRD DAY’S PROCEEDINGS. 


The further hearing of the Alipore Bomb case was resumed on 
the 5th Jan. 1910 when Babu Nagendra Nath Banerjee, Vakil, 
addressing the Court on behalf of Susil Kumar Sen and Birendra 
Chundra Seu said that he would first deal with the case agaiust 
Susil Kumar Sen. So far as the watch witnesses were concerned 
no reliance could be placed on them. The Sessions Judge in his 
judgment had said that no reliance could be placed on the evidence 
of the watch witnesses. Mr. Justice Carnduff, however, was of 
opinion that the watch witnesses were entitled to consideration. 
Mr. Justice Carnduft had not the advantage of seeing the witnesses 
which the Sessions Judge had and as the Sessions Judge after 
hearing the evidence of the watch witnesses could not rely upon 
them the vakil submitted that the Court would not accept that. 


Regarding the exhibits that were found in Calcutta the Vakil 
submitted that those exhibits were no evidence against Suyil 
because in the first place they were not found in Susil’s possession, 
secondly none of them were found to be in Susil’s handwriting, 
and lastly, there was nothing in those exhibits to indicate that the 
name “ Susil” therein meant Susil Kumar Sen, the present appel- 
lant. The Crown wanted to put that evidence against Susil under 
Section 10 of the Evidence Act. But before the Crown could 
reagonably place that evidence under section 10 they must make 
out a case to show that there was a reasonable ‘ground for believing 
that Susil was a conspirator, Unless and until that was found 
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from other evidence, section 10 would not be applicable, So far as 
the exhibits and documents, found at Sylhet were concerned, they 
did not raise any reasonable belief that Susil was connected with 
the conspiracy, which was headed by Barindra Kumar Ghose. A 
mass of documents was found at Sylhet, but in none of them 
was mentioned the name of any conspirator or any of the places uf 
the conspiracy. No doubt some of the books found there contained 
formulae for explosives, but these formulae did not in an way 
correspond with any of the formule that were found in the 
Calcutta searches. The case against Susil Kumar stood quite 
aloof from the case of others. Furthor an examination of the 
documents found in Calcutta would prove that they were not 
conclusive evidence against Susil. The vakil then went on dealing 
with the exhibits that were found in Calcutta. 


Dealing with the case of Birendra Chandra Sen, the vakii said 
that the appellant was not arrested in consequence of any instruc- 
tions from Calcutta. He was arrested by Mr. Kemp, District 
Superintendent of Police, on his own initiative after the search of 
the house in which the appellant lived with his father. The 
evidence of the watch witnesses regarding Biren’s visit to the 
varden was absolutely untrue and was not relied on by the 
Sessions Judge. On the other hand, there were numerous docu- 
ments to prove conclusively that he was in his house in Sylhet in 
the month of April. The letter written by the appellant to 
the Principal of the National College, and the reply thereto proved 
that Biren was at that time at Sylhet. The rest of the evidence 
against the appellant fell under two heads, namely, the findings 
at Sylhet and the documents in Calcutta. The findings at Sylhet 
did not in any way connect the appellant with the Calcutta 
conspiracy, while the documents in Calcutta were inadmissible 
against him as they were not found in his possession nor were they 
in his handwriting. 


The vakil then referred to several exhibits in the case and had 
not concluded when the Court rose for the day. 


FOURTH DAY’S PROCEEDINGS. 


The further hearing of the Reference in the Alipore Bomb 
case was resumed to-day. 


Mr. B. Chuckraverty, who appeared with Babus Dasarathi 
Sanyal and Debendra Chandra Bhattacharjee, on behalf of Indra 
Nath Nandy, addressing the Court said that his client was convicted 
by the Sessions Judge in disagreement with the Assessors, un- 
der Sections 121, 121 (A) and 122 of the Indian Penal Code 
and was sentenced to transportation for life. The Assessors were 
for acquitting Indra Nath. The case for the Crown in connection 
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with this appellant rested mainly on the evidence of two witnesses, 
Sarat Chandra Das, an eating house-keeper, and a police head 
constable, who said that they had seen Indra Nath in the garden, 
which according to the prosecution was the seat of the conspiracy. 
Counsel mentioned in passing that the oral evidence against 
his client has been disregarded both by the Sessions Judge and the 
two Assessors as well as by the Chief Justice. Mr. Justice Carnduff, 
on the other hand, relied upon it and found the appellant guilty. 
The second piece of evidence used against his cilent was the order 
of the Magistrate of J me dated Tee 1906, binding Indra 
Nath to keep the peace under section 107 of the Criminal Proce- 
dure Code. The third piece of evidence was a finding in 15, 
Gopi Mohan Dutt’s Lane, which was supposed to connect Indra 
Nath with one of the members of the conspiracy. Then there were 
four documents alleged to have been found in the garden which 
were also supposed to incriminate him and connect him with 
the garden. Then again he was connected with an _ institu- 
tion referred to in these proceedings as Chhatra Bhandar, which was 
a limited liability trading company, and through it indirectly with 
the “Jugantar.” Further reliance was placed upon the alleged 
explosion of gun-powder at 37, College Street, a house in which 
the ap llant used to live with his parents and other mem- 
bers of his family. Counsel said that the evidence with regard to 
this incident was absolutely circumstantial. fastly, certain letters 
and articles, which were found at 4, Raja’s Lane, were supposed 
to connect Indra Nath with a man, named Taranath Chowdhury, 
who is an absconder and who is not, therefore, tried in connection 
with this case. The present appellant was not arrested until the 
28rd June, 1908, although the police were in possession of all 
materials relevant to the charge against him from the 2nd of 
May, 1908. The first information in this case was lodged by 
Inspector’ Purna Chandra Biswas on the 17th May before Mr. 
Birley, District Magistrate of Alipore. It was alleged that on the 
Ist May the police received an anonymous communication with 
regard to the alleged explosion. They made enquiries but in 
the end it came to nothing. In the meantime the case against the 
first batch of prisoners went on regularly and the documents 
and materials which were found were all put in in connection with 
them. On the 19th May without any warrant of arrest, with- 
out any complaint to any Magistrate a search was miade at 
4, Raja’s Lane and certain letters, a quantity of ammunition 
and arms were taken possession of by the police and the owner 
of the house was practically kept under arrest until he gave 
evidence in the Sessions Court. Before any authority to pro- 
secute was received from the Government or any attempt to 
obtain one was made the police on the 23rd June, 1908, suddenly 
raided premises No. 37, College Street and arrested the appellant 
without any warrant or process, although the articles which were 
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found at the search were not in any way incriminating. On 
the 27th June the first sanction was y otained from the Govern- 
ment gnd on the 29th June some of the articles which were found 
at the search of 37, College Street on the 28rd of that month, 
were sent to the Chemical Examiner for analysis. On the 9th 
July, Purna Chandra Biswas laid a complaint against the second 
batch of prisoners. On the 10th of July the report from the 
Chemical Examiner was received and on the 24th August the 
second sanction from Government was obtained in regard to 
Section 121 and the preliminary enquiry for a commitment pro- 
ceeded. Sometime in October, 1907, it was said that Inspector 
Soshi Bhushan Dey got information with regard to the exis- 
tence of a Secret Society in Caleutta and Purna Chandra Biswas 
said that he knew of the existence of such a society on the 28th of 
January, 1908. About the middle of March a number of police 
officers were told off to watch various places, amongst others 
the garden and 15, Gopi Mohan Dutt’s Lane. It was in evidence 
that there were about 24 investigating police officers who had 
something or other to do with the shadowing or following of 
various people, and it was evidently clear from the records that 
almost all of them had been called to give evidence in this caso, 
but not one of them had ever suggested that he had scen Indra 
Nath at any of the places of conspiracy or that he had been 
seen associating with the men in the garden or elsewhere or 
with the men who had been connected with the conspiracy, or 
with regard to whom there was a suspicion that he was 4 con- 
spirator. It was not suggested by any of the officers that the 
name of Indra Nath was ever mentioned to him as being a person 
connected with the conspiracy. Certain correspondence were put 
in by the Crown as evidence against Indra Nath and they did not 
prove any connection of Indranath with anybody during the period 
of twelve months from May, 1907, to May, 1908, the period coverod 
by the charge. 


FIFTH DAY’S PROCEEDINGS. 


The further hearing of the Alipore Bomb Case reference was 
resumed to-day when the Advocate-General, who appeared in 
support of the conviction, said that it was scarcely necessary 
for him to emphasise the exceptional gravity and importance 
of this case, the investigation of which from its initial stages up to 
the present time had occupied very nearly two years. The case 
was of the utmost importance from the point of view not only of 
the five accused, who stood at present convicted of conspiracy and 
sentenced to varying terms of transportation and each of whom 
had réceived from his Lordship’s hands a most patient hearing ; it 
was no less important from the point of view of the public an for 
the vindication of the administration of criminal justice in India, 
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One must feel af the outset the greatest responsibility for 
all who were concerned in this investigation, including Counsel who 
represented the appellants. The responsibility in this case was no 
less on the learned Judge, who ultimately became the arbiter 
of the case. Counsel said that he would in this case present 
the facts and arguments with fairness and moderation from 
the point of view of one who had the advantage of coming 
to India without any local prejudices, The case before the 
Court was a reference under section 429 of the Criminal Procedure 
Code and the investigation répresented the procedure where the 
Judges on appeal in a criminal case, were equally divided in their 
opinion, and such cases are sent before another udge of the same 
Court. Having regard to a remark that fell from one of the 
representatives of the appellants, Counsel would like to indicate 
the functions of the Judge to whom such a case was referred. Ex 
hypothest there must be difference of judicial opinion and the 
legislature had advisedly imposed upon the Judge the duty 
of arriving at an independent judgment and consider the probative 
effect of the evidence. It followed from that that it was not 
a legitimate argument on behalf of the defence to say that 
there must necessarily be doubt as to the gnilt because the 
Judges had differed. The position was this. To upset the 
conviction the Third Judge must be reganded essentially as 
part of the component tribunal and he must find that there 
was reasonable doubt upon the evidence on which these persons 
had been convicted, for it must he remembered that these five 
appellants had een convicted by the Sessions Judge after 
a very lengthy and extraordinarily patient hearing, and it must 
also be remembered that the Judge had the very great advantage 
of watching and observing the demeanour of the witnesses who 
were presented on the part of the prosecution and the convictions 
of these five appellants had been affirmed by Mr. Justice Carnduff. 
The learned Chief Justice differed from him in his conclusions 
as to the probative effect of the evidence in these five cases. Mr. 
Chakerverty had referred to Mr. Justice Carnduff’s judgment as a 
dissenting one. Counsel ventured to think that that was a totally 
inaccurate description. Any one or both might be regarded 
as dissentient Judges. The onus lay on the appellants to satisfy 
the Court that the evidence which had been accepted by the 
Sessions Judge and upon which he had acted and convicted 
the accused failed to afford adequate ground for such a conviction. 
Counsel then dwelt on the natare of the charges against the appel- 
lants and observed that in proving conspiracy circumstantial 
evidence might be sufficient but in this case they had more 
than circumstantial evidence. . | 


Counsel then went on dealing with the evidence in the case and 
had not concluded when the Court rose for the day. 
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_ His Lordship resumed the further hearing of the reference 
in the Alipore Bomb Case. The Advocate General continuing his 
argument on behalf of the Crown narrated the overt acts. He 
began with the attempted bomb ontrage at the honse of 
the Mayor of Chundernagore. It was in evidence that in the 
first week of April three bombs were sent to Indra. It had 
been proved that the bombs that were thrown at the Mayor's 
house contained sulphide of lead. The usual ingredient used 
in bomb-making was sulphide of antimony. There was nothing to 
show why this departure was made in this case. It was proved 
that the black powder that was found in the house of the Sen 
Brothers of Sylhet also contained sulphide of lead. The black 
detonating powder, found at 134, Harrison Road, another centre of 
conspiracy, also contained sulphide of lead. It was a curious coin- 
cidence that in all these centres of conspiracy sulphide of lead was 
found. The next overt act was perpetrated on the 30th April. 
This unfortunate occurrence was known as the Muzafferpur bomb 
outrage in which two innocent ladies wero the victims. It 
was clear that the aim of the conspirators was the life of Mr. 
Kingsford who as the Chief Presidency Magistrate, had con- 
victed on various occasions the seditious newspapers. He had 
also sentenced Susil, one of the appellants before his Lordship, to 
be whipped for assaulting police outside the Court compound during 
the hearing of one of these sedition cases. This was follow- 
ed by long correspondence in which Mr. Kingsford was described 
as a “butcher magistrate” and Susil was belauded as a patriot. 
O£ the two actors in the Mozafferpur outrage, one was hanged and 
the other committed auicide. But the real moral guilt lay on the 
instigators though the actual murders were committed by the two 
misguided youths. The real instigator was Barin and the Advo- 
eate General would not understand how Barin could escape a trial 
under Section 302 of the Indian Penal Code. It was in the confes- 
sion of Barin that the bomb used at Muzafferpur was prepared by 
Hem Chunder Das and Ullaskar Dutt, at 15, Gopi Mohan Dutt’s 
Lane, another centre of conspiracy. Then on the 6th or 7th of 
May occurred an explosion of gunpowder at 37 College Street in the 
house of Colonel Nundy in the room occupied by the appel- 
lant Indra Nath Nandi. On the 12th April Krishna Jiban was 
arrested ‘and on the 15th May the two Sen Brothers were also 
arrested. Then followed the Magisterial enquiry during which 
period the approver Gossain was murdered. On 21st September 
commitment order was passed and the trial commenced before the 
Sessions Judge. During the period there was another murder 
and the victim in this occasion was Mr. Biswas, the public pro- 
secutor, 
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The Advocate General next referred to the charge. The only 
charge on which the Crown relied was that of conspiracy for the 
purpose of subversion of Government under section 121A. The 
Advocate General then dealt with the individual cases and had 
not concluded when the Court rose for the day. 


SEVENTH DAY’S PROCEEDINGS. 


His Lordship resumed the further hearing of the reference ip 
the above case. 


The Advocate General continuing his arguments on the nature 
and existence of the conspiracy dealt with the documentary evidence 
found at the garden and 15, Gopi Mohan Dutt’s Lane. Amongst 
those found at the garden was a cyclostyled copy of instructions 
couched in the most popular style, for the paanitasiaes of various 
kinds of bombs and explosives. Counsel next referred to the 
evidence relating to the various acts of violence committed by the 
conspirators in consequence of the existence of a secret society at the 
garden. He next dealt on the nature of the collection of arms and 
ammunition found at the garden and had not finished his argn- 
ments on the exhibits found at 134, Harrison Road, when the 
Court adjourned. = 


EIGHTH DAY’S PROCEEDINGS. 


His Lordship resumed the further hearing of the reference in 
the Alipore Bomh, Case. 


The Advocate-General continuing his address, referred to some 
more incriminating evidence against Krishnajiban Sanyal. He 
then took up the case of the appellant Sailendra Nath Bose 
who was convicted by the Sessions Judge of Alipore under 
sections 121A. and 122 of the Indian Penal Code and sentenced 
to transportation for life. The case against this appellant, said 
the Advocate-General, was simple. There was ample evidence to 
prove his connection with the garden, No. 48, Grey Street, the 
Yugantar and Seal’s Lodge at Deoghur. To show this appel- 
lant’s connection with the garden, the Advocate-General refer- 
red to the evidence of the shadowing witnesses. He read 
some letters which were exhibited in the lower Court shew- 
ing that the appellant lived at No. 48, Grey Street, one of 
the centres of the conspiracy, As regards the connection of the 
appellant with the Yugantar, the Advocate-General said that 
Sailendra was the assistant manager of that paper and a such he 
had a hand in conducting that paper. Snilendra aesaulted Inspec- 
tor Percy when on the 7th of August the latter went to search the 
¥Yugantur office. Regarding Sailendra’s connection with Seal’s 
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Lodge, the Advocate-General referred to the evidence of th 
master of Rohini and said that although the post master a pa 
able to give the name of the appellant correctly he was able to 
identify him from among a number of the accused. This was a 
very significant fact and it showed that the post muster did not get 
any instructions from the police. If the post master had been 
under the influence of the police the latter would have certainly 
told him the real name of the accused. It had been areued by the 
defence that the evidence of the postmaster was not reliable. The 
Advocate-Genera] said that if there was any doubt in his Lordship’s 
mind about this witness he was ready to give the appellant the 
benefit of that doubt and his Lordship could eliminate this witness’ 
evidence altogether. Even then there was the appellant’s connec- 
tion with the Jugantar and other centres of the conspiracy about 
which there was no doubt, 


The Advocate-General next referred to several letters and the 
exhibits incriminating Sailendra and had not concluded when the 
Court rose for the day. 


NINTH DAY’S PROCEEDINGS. 


His Lordship ‘resumed the further hearing of the reference in 
the Alipore Bomb Case. The Advocato-General continuing his 
argument on behalf of the prosecution tuok up the case against 
Susil Chunder Sen who was convicted under section 121(A) of the 
Indian Penal Code and sentenced tu seven years’ transportation. 
The Advocate-General referred to the uppellant’s connection with 
the centres of conspiracy, the garden and 134 Harrison Road. The 
black powder found in his honse at Sylhet was the same ay was 
used in making bombs and also found at the garden, 15, Gopi Mohan 
Datt’s Lane, and at 134, Harrison Road. Susil’s brother Biren was 
living at 128-8, Karanibagan Road and letters written by Susil 
were found in the garden which had reference to Biren’s address. 
The Advocate-General was reading those letters when tho Court 
rose for the day. 


TENTH DAY’S PROCEEDINGS. 


His Lordship resumed the further hearing of the reference in 
the Alipore Bomb Case. 

The Advocate-General, continuing his argument in the case 
against the Sen Brothers, referred to a lotter written by Hem 
Chandra Sen, the elder brother, to Susil and Biren, tho appellants. 
This letter was found in the possession of Susil at Sylhet. On the 
enyelop was the address, 128-1, Keranibagan Road and dated 
April 1908. This letter gave colour to the fact that Biren was 
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going to Japan. The letter showed that Sysil, a boy of 16 years 
of age, had left school and had no oceupation, Still he was in 
Calcutta and took interest in the political movement, He took 
interest in the prosecution of Bepin Chandra Pal. He was a 
constant reader of Sandhya and took part in a seditious riot 
outside the Police Court and was whipped by order of the 
Magistrate which evidently had no effect on him. The defence 
had taken a monstrous line in regard to this letter although it had 
been shown that Hem was the elder brother and Biren was living 
at Keranibagan at that time. The defence had asked his Lordship 
not to beleive this because the handwriting was not proved. 


The Advocate-General then referred to several other letters 
incriminating the two Sen brothers and had not concluded when 
the Court rose. 


ELEVENTH DAY’S PROCEEDINGS. 


His Lordship resumed the further hearing of the reference 
in the Alipore Bomb case. The Advocate-General continuing his 
argument in the case against Birendra Chunder Sen, one of the 
Sen brothers of Sylhet, referred to the various exhibits against 
this accused. The book of explosive compoynd and the powder 
found at Sylhet incriminated this accused. Besides those there 
was the statement which Biren made before Mr. Kemp, District 
Superintendent of Police, to the effect that he had borrowed Rs, 8 
from Barindra Kumar Ghose. This could not be concocted by the 
police for it waa amply corroborated by the postal money order 
receipt which was exhibited in this case and it showed clearly the 
acoused’s connection with the conspirators, Then again there was 
the brown canvas bag which was similar to the one found at 134 
Harrison Road and also to that found at Muzufferpore. ‘ That bag 
contained letters each of which breathed sedition. It had been 
said by the defence that the presence of the powder was due to the 
fact that Hem, the elder brother of the appellant, interested 
himself in match making and mining operations. The Advocate 
General asked, “did it explain the statement made by Biren or 
did it explain the presence of the red pepper or did it explain 
the presence of highly explosive substances found in the hut of the 
appellant.” The Advocate-General then referred to other inerimi- 
nating evidence against (Biren and had not concluded when the 
Court rose for the day. 


TWELVTH DAY’S PROCEEDINGS. 


His Lordship resumed the hearing of the reference when the 
Advocate-General continued to deal with the case against Susil 
Kumar Sen, one of the Sen Brothera of Sylhet. 
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While the Advocate-General was referring to th 
contained in two notes found at Sylhet, his rdship karo 
whether there was anything to show that these formule tallied 
with those found in the garden at Calcutta, 


The Advocate-General replied that exhibit 34 
“Explosives” found in the garden, contained word ae ge 
the formule found in the Sylhet exhibits and this fact proved 
beyond a shadow of donbt the connection of these two young men 
with the head-quarters of the conspiracy in Calcutta, 


As regards the letters found in a canvas bag at 

the Advocate-General said that they all breathed a spin 
conspiracy, sedition and disaffection against tho constituted 
Government of the land. There was not even a srintilla of 
reference to the alleged manufacture of matches in which he 
was engaged, Almost all the letters that the appellant had 
received from various quarters, extolled him as a hero and a martyr 
to the cause of the motherland and he had treasured them all 
in spite of the expressed desire of the writers to destroy them, 
simply to show that he approved of their contents and wanted to 
preserve them as a sort of certificate. 


The Advocate-General next explained the cryptogram letter 
and referred to certain articles in the Jugautur to show that these 
youths imbibed the idea of rovolution against the constituted 
authority in the land. He next road certain articles in the 
Sandhya headed “Kali Mayi’s Bombs” and had not concluded 
his arguments when the Court rose for the day. 


THIRTEENTH DAY’S PROCEEDINGS. 


His Lordship resumed the further hearing of the reference 
in the Alipore Bomb Case. 


The Advocate-General had finished his argument as regards 
the first four accused, Sailen, Krishnajiban, Susil and Biren, and 
he continued his argument in the case against Indra Nath Nundi. 
The incriminating circumstances against this accused was his 
connection with the “Chhattra Bhandar.” with the “Jugantar” 
hewapaper and his relations with Taranath Roy Chowdhuri. 
This Taranath used to live at 4 Raj.’s Lane and on a search being 
made arms and ammunition were found in a trunk said to belong 
to Taranath. During the hearing of the bomb case before the 
Sessions Judge of Alipore Taranath could not be found. Subse- 
quently he was traced at Benares and was arrested and is being 
Prosecnted before the Magistrate under the Arms Act. 


But besides theso there was another incriminating evidence 
against Indra, Nath, which in the opinion of the Advocate-General 


41g ALIPORE BOMB CASE TRIAL. 


was sufficient to bring home the guilt against him. That was the 
black marks all over his body and the injury on his hand. 
prosecution alleged that this was due to an explosion of gun- 
powder in the house of Col. Nundi, the father of the accused. 
There was another circumstance against him. He was bound down 
along alien another by the Magistrate of Jamalpur during the 
riots thore. 


The Advocate-General referred to documentary evidence show- 
ing the accused’s connection with the Muraripukur garden and 
other members of the conspiracy. The Advocate-General had 
not concluded his argurfents when the Court rose for the day. 


FOURTEENTH DAY’S PROCEEDINGS. 


His Lordship resumed the furthor hearing of the reference 
in the Alipore Bomb Case. The Advocate-General, continuing his 
argument against accused Indra Nath Nandi, referred to the 
correspondence that had passed between this accused and Taranath 
Roy Chowdhury, and remarked that although the letters were 
capable of an innocent explanation yet those who know the language 
of the “Juganta:” article could read into them their proper 
meaning. 

The Advocato-General characterised the letters as cryptogram 
couched in mystic language and understood by those od wero 
privy to the conspiracy. At any rate, they conclusively showed 
the refractory state of the appellant’s mind. The letters re- 
ferred to work to be done and enjoined silent meditation and 
self-discipline. The other documentary evidence against this 
appellant found at the garden, at 15, Gopi-Mohun Dutt’s Lane and 
at 48, Grey Street, conclusively proved his connection with 
the leaders of the conspiracy—Burin, Abinash, Arobindo and 
Taranath. Among the garden exhibits were two books on “sports”, 
one bearing the stamp of Col. Nundi, father of the accused, 
and the other bearing his own signature. There was an ac- 
count hook in the garden in which the name of the accused 
appeared side by side with those of the principal conspirators. 
In another book there were certain entries suggesting that certain 
number of revolvers wero made over to Indra Nath by the conspi- 
rators, At 15, Gopi Mohan Dutt’s Lane, the name of the accused 
was written at the back of the cover of a book in three differ- 
ent places ; at 48, Grey Street, an account showed the receipt 
of = sums of money from the accused as price of boo 
received, 


Continuing, the Advocate-General submitted that the docu- 
mentary evidence was conclusive and the oral evidence was 
confirmatory. The defence, however, characterised the evidence 
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of Sarat Das as that of a forger, but Mr. Beachcroft, the Ses- 
sions dadge, was satisfied from other ovidence, apart from 
those of the watch witnesses, that the appellant was conneo- 
ted with the conspiracy and couvicted him. 


The Advocate-General dealt with the evidence in conneec- 
tion with the explosion at 37 College Square, the house where the 
acoused lived and finished his addross at 4-30 p. m. 


FIFTEENTH DAY’S PROCEEDINGS. 


DEFENCE REPLY. 


Babu Bejoy Krishna Bose, vakil, was called upon to reply 
on behalf of Krishna Jibon Sanyal and Sailendra Nath Boso. He 
said :—My Lord, so faras my two clients are concerned, I need 
not take up your Lordship’s time by replying to all the genera] ob- 
wervations made by the Icarned Advocate-Genoral eacept a few 
which directly concern my clients. But I can not altogether 
remain silent and let the opportunity pass withont strongly 
protesting against certain observations made by the Counsel as 
showing the attitude of miud with which he approached the 
gonsideration of this case. To-day, my Lord, at 3-20 p.m., while 
referring to the pictures of Arabindo Ghose, Surendranath 
Banerjea, Lala Lajpat Rai, Bepin Chandra Pal dc., that were 
found at Indra Nundy’s house, the lcarned Advocate-General 
said that “Indra was surrounded by the enemies of British Rule in 
India”. Of all the mischievous utterances that we have heard, it 
is, my Lord, the most mischicvous, What authority had he 
to say this P Where is the evidence on which he can rely for this 
sweeping libel P I do not hold any brief for any of these gentle- 
men; but to characterise Babu Surendra Nath and othors as 
enemies of British Rule, is the zreatest libel against these gentlo- 
men. Then again, my Lord, noticing Siee Juwga, on the top 
of several letters, the learned Advocate-General ferretted out 
conspiracy from the uniformity of these words appearing on 
the letters and then proceeded to characterise Sive Durga as 
the “goddess of violence and blood-sked.” Sree Durga is the 
goddess of peace, of beauty and of joy, and I can only ascribe this 
remark to the learned Counsel’s ignorance of this country. Sitting 
on the Original Side of this Court, my Lord, your Lordship must 
have come acroas thousands of account books of Hindu firms 
beginning on the top with Sree Durga. Are the partners of these 
firms all conspirators ? And this was inexcusable, my Lord, when 
the learned Counsel, making the remark, was assisted by a Bengali 
gentieman, a vakil of this Court. 
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Referring to the confession of Krishna Jibon, the learned 
Counsel said that Krishna Jibon, when brought before the Magis- 
trate, did not say that he disavowed the objects of this hideous 
conspiracy, and then the learned Advocate-General remarked 
‘neither did his pleader disavow here in Court.” My Lord, what is 
the meaning of these words? iI know of no law or order or 
custom or tradition which requires any pleader or Counsel, who 
appears for the defence, to come to Court and say “My Lord 
I hate this conspiracy, I disavow its objects, allow me to proceed 
with my defence.” We are notihere at a meeting of the Legislative 
Council or addressing from a public platform ; but we are here 
addressing a Court of Justice to vindicate innocence and hel 
justice. We would not have been here unless we were instruc 
that our clients were innocent and it is their innocence that we are 
pressing upon the Court, I think, my Lord, it would be highly 
improper on the part of any pleader or Oounsel to say, in a joint 
trial of many accused persons, that the clients for whom they 
were appearing were angels and the others on the dock behind are 
so many blackguards. It is opposed to the best traditions of the 
Bar and suicidal to the defence. 


The learned Advocate-General again made a sweeping remark 
that any one found in possession of a single copy of the “Jagantar” 
is a conspirator. There must have been thousands in this country 
who must have read the newspaper and at the same time did 
not agree at all with its policy. Even the learned Sessions 
Judge himself says that at page 24 of his judgment. Instead 
of proceeding to ccnsider what evidence there is of conspiracy, the 
learned Counsel took up a particular appellant and said he was 
associated with an admitted conspirator who was convicted and 
therefore he was a conspirator, That shows how blurred his 
vision was and how biased he was from before. 


And lastly, my Lord, referring to proofs of handwritings, 
the learned Counsel admitted that there were no proofs but asked 
your Lordship to look into the papers, found at the searches and 
taking the paper in hand said “your Lordship would be able to 
see jicloneed ines” which, on inspection, become visible to the 
eye, till by this process you could read them and use them 
avainst the accused -persons.” This, my Lord, is said to be the 
elementary rule of the English Law of Hyidence. My Lord 
this elementary and highly illuminating rule I am not aware of ; 
neither do I care to know. Our Law of Evidence ia the Statute 
Law of 1872, sec. 67 of which enjoins a particular method of proof 
of handwriting without which your Lordship ought not to consider 
the letter or document as proved and so can’t use against any 
accused persén. 


Here the Court rose for the day. 
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‘SIXTEENTH DAY’S PROCEEDINGS. 


The farther hasring of the Alipore Bomb Case was resu : 
day, wien Babu Nagendra Nath Bannerjee continued his ty 
in the caso of the Sen Brothers of Sylhet. He submitted that 
when the Advocate-General began his reply he said that he would 
deat with the cases of the two brothers separately, but unfor- 
ered he used against Susil not only the evidence that specially 

Susil bat all the evidence that touched Biren, the other 
brother. This was prejudicial to the interest of the appellants. 
He further submitted that the letters and other alloged incriminat- 
ing documents were found in a house where several persons 
had access and that the mere fact of their finding would not 
be of any value against one of them unless there was something 
in the document itself or in his conduct or statement, which would 
go especially to connect him with it. There was no evidence 
adduced by the Crown to prove Susil’s connection with any of the 
conspirators. No less than five hundred letters were found at the 
search of their house and in not one of them was there any 
reference to any conspirator or to auy place of conspiracy; and 
regard being had to the fact that the boys were in the habit 
of treasuring up every bit of correspondence, it was but natural 
to suppose that if they were connected with the garden conspiracy, 
some such reference would have been found in that volume of 
correspondence. The Sessions Judge did not rely upon the 
evidence of the search witnesses against the two Sen Brothers and’ 
therefore, if would be unsafe for the appellate Court to go behind 
the findings of the Sessions Judge who had the advantage of 
hearing the witnesses before him. The evidence afforded by 
the documents was at best corroborative, but if cannot give o 
conclusive effect to other ovidence in the case. The Advocate- 
General had referred to sevoral letters which applauded Susil as a 
hero and undoubtedly some of tho letters were very objectionable 
in terms, but Susil could not be held responsible for state- 
ments made by others and there was no evidence that he was 
in any way elated by these letters. On the other hand he 
was very properly checked by the Superintendent of the School, 
Babu Secich Chardra Mukerjec, who forbade him to join any meet- 
ing held in his honour. 


Referring to the observations regarding the National College, 
the Vakil submitted that he strongly protested against the observa 
tions of the Advocate-General that it was high time that the 
Government should come down upon the Bengal National College. 
That institution was serving a very useful purpose and it had 
ou its bgard the most eminent men of the country, such as 
Sir Goorgotlas Banerjee, Dr. Rash Behari Ghose, Mr. A. Chaudhuri 
and others, and it had been highly spoken of by sevoral European 
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gentlemen inclading Government officials, The Advocate-General’s 
remarks were based on an erroneous supposition that Baba Satish 
Chandra Mukerjee wrote a letter eulogising Susil on the occasion 
of the assualt on the Inspector. Babu Satish Chandra did nothing 
of the kind, on the contrary he dissuaded Susil from joining 
a meeting held by the students to award him a medal. 

Mr. Chakravarti in beginning his reply said— 

Your Lordship has pointed out that it is open to parties 
to make comments on the evidence on record. But when there 
is no evidence on the record with reference to a particular matter 
no comment can be made whether it be in one’s personal knowledge 
or upon instructions. And I should like to deal first with matters 
which have boen referred to by the Crown counsel withont a tittle 
of evidence on the record to justify them. 


First of all certain prints or photographs were found at No. 37, 
Colloge Street, of Messrs. Surendranath Banerjea, Lala Lajpat 
Rai, Arabinda Ghose and Bipin Chandra Pal. And these gentle- 
men were described by the learned Advocate-General as enemies of 
British rale. I am not aware whether these gentlemen ought 
to have been so describod when there was no evidence on the point 
and specially whether the character of these gentlemen should 
have been traduced in this way by the Crowneounsel in an address 
on which no action could be taken by these gentlemen. Anjl 
having made such an observation without any evidence to justify it 
‘the Crown counsel went un to implicate my client on the ground 
of having heen ‘no possession of the pictures or prints. Farther the 
evidence shows these pictures or prints were not even in the room 
of Indranath. I confess I cannot speak with authority as to what 
the practice or procedure in England in similar matters may 
be, but [ claim some little experience in matters of this kind 
in this country and here I must say it is quite unusual to 
travel beyond the records of the case. 


Another luminous idea which was placed before the Court 
by the Crown counsel is in connection with the invocation Sri 
Durga. Some mysterious meaning has been attached to this 
invocation for the purpose of proving conspiracy because the same 
invocation appeared in the letters put in. This is entirely based 
upon absolute ignorance. It nover struck anybody before because 
the gentlemen condacting the case knew that they could not attach 
any sinister meaning to it. And I appeal to your Lordship’s 
experience in dealing with thousands of vernacular documents 
with the same invocation. There is no evidence to show that any 
sinister meaning is to be attached to this invocation and the 
observations were highly improper. 


Another argument addressed is that Indranath waa handling 
# bomb, There is no evidence on record to show that. On 


REPERENCH, 47 


the ‘athér ‘htind the evidence is that he could not have done so: 
Assuming the whole of the evidence on the subject of explosion to 
be trite dnd that it took place on 6th or 7th May as alleged by the : 
prosecution it only shows that Indranath was injured by an 
explosion of gunpowder. But what then? How does it show that 
he was handling a bomb, Major Black’s evidence being that gun- 
jowder was not used in the manufacture of the bombs in this case. 
Wha, justification is there then in the statement that Indtanath 
was Keandling.a bomb ? | 
_ -Asother misconception of the evidence is that 'Taranath’s letters 
were found in the same box with ammunitions, &c. And there is a 
further misappreciation of the evidence that Tndranath is alleged 
to have co-operated with Barindra in the publication of the 
Jugantar, There is nothing on the record to justify it. The 
Company mentioned in Ex. 1368 never caie into existence and it 
was @ completa misreading and misconception of the evidence. 
Mr. Chakravarti then went into a discussion of the evidence after 
which the Court rose for the day. 


SEVENTEENTH DAY’S PROCEEDINGS. 


His Lordship concluded the hearing cf the reference in the 
Alipore Bomb appeal. 


Mr, B. Chakravarti in replying to the observation of the 
Advocate-General regretted that his learned friend had introduced 
into his address matters which had no basis in evidence on the 
record. Especially in a case of gravity and importance like the 
present one, it was unusual and improper for the Crown counsel to 
have done so. He should be sorry if it was the practice in England 
to introduce into an address for the prosecution matters which found 
no place on the record, but he mast say from the little experience 
that he claimed of the practice ani procedure in this ccuntry that 
such w thing fortunately was rare in this country and opposed to 
the traditions of the Indian Bar. The impropriety and mischievous-. 
ness of such observations about certain citizens from the vantage 
ground of immunity afforded to Counsel addressing a Court could 
only have been matched by the colossal ignorance afforded by 
the impertinent observation about the invocation of Sree Durga. 
Mr, Chakrayarti next pointed out certain other observations 
of the Advocate-General which were not justified by the records 
and then went on to discuss the evidence in detail. Counsel 
concluded by saying that even if all that had been pressed against - 
his client were accepted, they would only make a case of mora’ 
suspicion as: to Indranath having been in unlawful possession of 
explotives and’ that was a far ory to his having been implicated. 
‘in & Sonapindoy of the kind alleged, and that considering the whole 
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of the evidence against him and seeing that both the Assusaqed whd 
the Chief Justice had found him not guilty, he gvonld be 
acquitted. 

This brought the hearing to a close. 

His Lordship reserved judgment. 


Mr. Justice Harrington delivered judgment in the referense 
made 4s regards five accused in the Alipore bomb ease. There 
were five accused about whom there was @ difference of opini 
between the Chief Justice and Mr. Justice Carndnf® who heard 
the original appeal, the former being in favour of acquitted and 
the latter for conviction. 


His Lordship agreeing with the Chief Justice acquitted Krishna 
Jiban Sanyal, Susil Kumar Sen and Indra Nath Nundy and 
agreeing with Mr. Justice Carnduff convicted Birendra Chandra Sen 
and Sailendra Nath Bose. Birendra was sentenced to 7 years’ 
transportation and Sailendra to 5 years’ rigorous imprisonment. 


SUMMARY OF THE JUDGMENT. 


This case comes up on a reference under section 429 of the 
Criminal Procedure Code with respect t five appellants— 
Krishna Jiban Sanyal, Sailendra Nath Bose, Birendra Chandra 
Sen, Susil Kumar Sen and Tnudra Nath Nundy. These persons 
together with fourtcen others were convicted by the learned 
Sessions Judge of Alipore of offences under Chapter V1 of the 
Indian Penal Code. 


Ali the nineteen prisoners appealed, one died pending the 
appeal. As to thirteen the learned Judges who heard the appeal 
were agreed: as to the remaining five they differed. The 
Chief Justice held that the appeal should be allowed in the 
cases of the five persons whose names I have mentioned, 
while Mr. Justice Carnduff was of opinion that these per- 
sons should be convicted under section 121-A of the Indian 
Penal Code for conspiring to wage war on the King and to 
deprive him of the sovereignty of British India. 


The question arises before me as to the existence of a con- 
spiracy punishable under section 121-A of the I. P. Code. 
Both the learned Judges agree with the Sessions Judge on 
this point. And there is no doubt that the conspiracy was 
a particularly formidable one. Its objects and ¢he methods 
of the conspirators appear in the confessions of the prisoners 
and in the documents which have been prodneed in thig case. 


The object of the conspiracy waa to deprive the King 
of the sovereignty of British India by forse, To the. attain 
ment of this ohject the minds of the publis generally were 


REFERENCE, AAD 


to” $y itflataed ggainst the English, To this end the Jugoniar 
news jai was employed and calumnies and slander against the 
nglink, wer interwoven with appeals to the readers of the 
paper 40 unite to destroy the British rule. Young men were 
for revolution by the teachings of the originators of 
thig cogepiracy, Arms and ammunition were collected. Bomby 
and high explosives were propared for the purposes of murder. 


The teaching bore fruit. On November 5, 1907, an effort 
was taade to blow up the train in which the Lieutenant-Governor 
of Bangal was travelling and before the 7th of the following 
month 4 similar attempt, happily unsuccessful, had been made. On 
the Ilih April, 1908, an attempt was made on the lives of 
the Mayor of Chandranagore and his wife with a homb which 
was thrown into the room where they were sitting together. This 
machine though powerful enough to have wrecked the room 
and killed ali the persons in it fortunately failed to explode. 
But on the 20th another bomb outrage was committed which 
was unfortunately more successful. A bomb said to be intended 
for Mr. Kingsford was thrown at a carriage containing Mrs. 
_ Miss Kennedy ; it exploded with fatal result to the two 

les. 


Some time before the murder of these ladies information 
had reached the authorities which had induced them to set a 
watch on various persons and places in Calcutta. After the 
murder a consultation was held by the police officers which 
resulted in a search being made on 2nd May at 32 Muraripoker 
—a place which is referred to as the garden —132, Harrison 
Road, 15, Gopi Mohun Dutt’s Lane and other places, and as 
a result of this search a large amount of arms, bombs, recipes 
and materials for making high explosives and seritious litera- 
ture were discovered and a number of persons who were subse- 
quently placed upon their trial were arrested. Amongst those 
arrested on May 2 was the appellant Sailendra who, together 
with Abinash wag taken into custody at 48, Grey Street. The 
other four appellants were srrested later, namely, Krishna Jiban 
Sanyal on May 12 at Malda, Birendra Chandra Sen and Susil 
Kumar Sen on May 18th at Sylhet and Indra Nath Nundy on June 
23 at Oalentta. 


Batore dealing with the evidence relating to these five 
individuals separately, it becomes necessary for me to refer to 
that branch of the conspirators’ work which consisted in infaming 
the minds of the people and creating a diseffected spirit by the 
publication of seditious Hitaratare, becasise the Crown rely on es 
conmestion af the Hants with the Juganfu’ newspaper & 
other’ seditions nblcations as one of the virontnsbances pointing 
ta their sénnection with the conspiracy itself. 
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The Jugantar was started on March 30, 1906 by Barindro 
Kumar Ghose, Abinash Bhattacharyya and Bhupendra Wath 
Dutt. It openly aimed at the destruction of British rule in India. 
To that end there was published on August 26, 1907, an 
article urging the formation of bands of young men, with the 
object of directing local thought and offort towards in- 
dependence. On January 13, 1907, an article appeared headed 
“The truth about revolution.” This urges a revolation by 
brute force and refers to the building up of public opinion. Then 
in the issue of February 3,'1907, there is a specific article on 
the “building up of public opinion” which, together with the 
collection of brute force, is said, to be necessary for the work 
of revolution. lt points out the various means by which public 
opinion is to be built up, namely, by newspapers, by national songs 
and literature, by preaching, by yecret meetings and associations. 
On March 12, 1907, appears an article on the “Collection of Funds” 
urging the necessity of collecting funds by force, stating that thefts 
or dacoities committed to that end are not a sin but a work of 
religious merit. On April 11th, 1008, thore is an article headed 
“Welcome unrest”. Unrest, it says, must be created; its 
historical name is revolt. And on the same day is a para- 
graph headed “Tiberty at Chandannagore” referring to the re- 
fnsal of the Mayor to allow a political méling. Qn the very 
day of this publication a bomb was thrown at the Mayor. 
Besides the particular passages to which I have referred there 
are constant references to war, bloodshed and death. 


But the Jigautary was not the only seditious newspaper. 
The Sandhyu although it does not seem to have been published by 
any one of the conypirators was occupied in endeavouring to 
excite disaffection by the grossost calumnies against the English. 


After quoting passages from the “Sanihyu,’ the “Mukii 
kon Fathe” and the “Bartaman Tana Nite’ his Lordship said; 
To sum up the effects of the writings tu which I have referred, 
# revolution was to be brought about, and to that end disaffeotion 
aud discontent were to be excited in the minds of heretofore 
contented and peaceful people. Valse and malicious slanders 
were to be circulated to inflame the minds of the people 
against the English. Money to defray the expenses of the 
agitation was to be obtained by robbery. Bombs and explosives 
were to be prepared, the youths of the country were to he 
trained in warlike exercises and every preparation made 
to effect the revolution by force of arms. 


That being the state of things the questions I have to decide 
is whether the evidence i the record justifies a finding that the 
five appellants or any of them, have been parties to an > eee 
to overthrow the Government and effect a revolution by force and 
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violenae And, m considering the evidence us to this it is im- 
portant t bear in mind the distinction which exists between the 
eases Of those whose minds have been poisoned by the pernicious 
literature to which J have referred, who have been imbued with a 
hatred towards the British-- and those who have gone a step fur- 
ther and have become parties to an agreement to destroy that 
Government. 


Theo Assessors in the Sessions Court were in favour of acquitting 
thesa fiye appellants, but the learned Judge was of opinion that 
their guilt was established. 


His Lordship then proceeded to deal with the case uf each ap- 
pellant separately, and considered first the case of Krishna diban 
Sanyal who had been convicted by the Sessions Judge under 
Section 121-A, I. P. Code and sentenced to imprisonment for one 
year. His Lordship did not think that there was evidence on the 
record which fairly warranted a conviction. He agreed therefore 
with the Chief Justice in holding that the conviction of the appel- 
lant should be set aside. 


The next case considered was that of Sailedra Nath Bose who 
was convicted by the Sessions Judge under section 121-A, L. P. 
Code and sentenced to transportation for life. The evidence in his 
Lordship’s opinion justified the Judge in the conclusion to which 
he came that Sailendra was guilty and further his Lordship’s 
view was strengthened by Sailendra’s own conduct. His Lordship 
agreed therefore with Mr. Justice Carnduff and was of opinion 
that Sailendra should be convicted under Sec. 121-A. The Ses- 
sions Judge had convicted Birendra Chandra Sen under section 
12].A, I. P. Code and senteuced him to transportation for hfe. 
Susil, the younger, had been convicted under section 121-A, 1. 
P, Code and had been sentenced to transportation for ten years. 
As regards Birendra, his Lordship agreed in the view expressed 
by Mr. Justice Carnduff and held that Birendra Chandra Sen 
should be convicted under Section 121-A and was uot prepared 
to dissent from the sentences that Mr. Justice Carnduff proposed 
to pass. With regard to Susil, his Lordship agreed with the 
Chief Justice in thinking that the conviction of Susil Kumar Sen 
was wrong and that he should be acquitted. 


Lastly came the case of Indra Nath Nurdy who was convic- 
ted by the Sessions Judge under Sections 121, 121-A and 122 
I. P. Code and sentenced to transportation for life, On appeal 
both the learned Judges were of opinion that the convictions 
under sections 121 and 122 could not stand but while the 
Chief Justice was in favour of reversing the conviction under 
Section 121-A and acquitting the prisoner, Mr. J ustice 
Carndaff thought that the conviction under that section 
dhould be sustained but the sentence reduced to one of seven 
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” transportation. In hiy Lordghip’s opinion gha’ cies 
tease ean ah sufficiént to rar councction with 
the conspiracy to Indra Nath Nundy and his Lordship = 
= owl Chief Justice in thinking that his appeal should 
@ allowed. 


In conclusion his Lordship said:—The result is that I agree 
with the Chief Justice in allowing the appeals and rever. 
sing the conviction in the cases of Krishna Jiban Sanyal, 
Susil Kumar Sen and Indra Nath Nundy, I agree with Mr, 
Justice Carnduff that the convictions of Sailendra Nath 
Bose and Birendra Chandra Sen under section 12]-A, I. P. 
Code should be affirmed and I assent to the sentences 
which that learned Judge is prepared to pass. I direst, 
therefore, that Birendra Chandra Sen be transported for svew 
years and that Sailendra Nath Bose be rigorously imprisoned 
for a period of five years. 


I should like to add one word in commendation of the 
police who appear to have carried ont the task of tracing ont 
this complicated and formidable conspiracy with great skill 
and industry and in my opimon deserve great credit at the 
a of _ public for the way in which they have carried ont 

eir work. 
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Defence Exhabits, 


A —Duplicate copy of search list matked Ex. 29/1-3 
B.—Envelope with “On Her Majesty's Service”, 

C —Deposition of S. I. Satis Banerjea, P, W. 185, Lower Court 
D— Do. Abdul Noor, P. W. 18, Do, 


E.— Application of P. C, Bi to Chi ; 
sth May 1908, iswas to Chief Presidency Magistrate, dated 


F.—Pohice chalan, dated soth June 1908. 

G—A pencil plan, dated 21st November 1908. 

H.-~Deposition of Superintendent Cregan, P. W. 2, (1st batch). 
H/1,— Do. do. (and batch). 
I.—Search warrant, dated 1st May 1908, 

J —Search warrant, dated 1st May 1908, 


Jla— Do. — dated 2nd May 1908, 

J.—Deposition of Superintendent Merriman, P. W. 3, Lower Court. 
K— Do. do, Boman, P. W. 6. do, 

L —Search warrant. 

M.— Do. 


N.—Petition of Inspector Samsul Alum, dated 2nd July 1908, 
O,—Deposition ot Insp Lyons, P. W. 9 (2nd batch), Lower Court, 


P,— Do, Kaminy Bhattacharya, P. W. 178, before Mymensigh 
Court, Sec. 107. 

Q— Do. Insp P.C Lahiry, P. W, 172, Lower Court. 

R.— Do. Tar.ny Routh, P. W. 154, do. 

S & S/1.—Do. Insp. Percy, P. W. 30, da. (both 
batches). 

T.— Do. Insp. Major, P. ‘W. 20, do. (2nd 
batch). 

U— Do Insp. Nagesh Mookeryea, P. W. 82, do. 


V —Post card to Akshay Matra, (Found at Tamlug). 
W.—Deposition of S. I. Chand Mukeryea, P W. 147, Lower Court, 


X.&X/1.— Do Sl Suresh Ghose, P. W. 120, do. (both 
batches, 

Y— Do, Insp. Narendra Mulhk, P, W 91, do, 

L— Do. Stvakai: Das, P. W 90 do. 


A A —Photo of 37, College Street. 
B,B.—Deposition of Nurse Burke, P, W. 3, (2nd batch), 


as ALIFORL BOMB CAisL TRIAL. 


CC &C.C /t—Do. Bolai Ganguly, Lower Court (both batches). 
D.D.— Do. Sarat Ch. Das, P. W. 7, Lower Court. 

E.E —Photo of a group with Arabinda. 

E E./1—A leaflet in Marhatta giving notice of Dhulia meeting. 

1 .F —Deposition of Manikram, P. W. 130, Lower Court. 


GG, eaey No. 868, dated znd May 1908 in case Register, Maniktola 
ana. 


H H —Post card out of bundle No. 541, 
I.1.—Deposition of Profulla Chaki, in Lower Court. 
J.J— Do. Jatindra Lahiry, Lower Court. 
KK— Do. Kisory Banerjea, do. 


L.L.- Do. Fateh Singh, before S. I., Mozaffarpur, dated s1th 
June 1908. 

M.M.- Do. Adinath Roy Choudhury, Lower Court (2nd batch). 

N.N.— Da, Ramgolam, P. W., 128, do. 

0.0.-- Do. Malik Fazle Hug, do. 


P.P. & P P./a—Deposition of Ghanashyam Dass, do, (both batch). 
Q Q.—Deposition of Potadin Tewary, Lower Court. 

RR— Do S. I, Satish Roy, do, 

S S—Report of identification in jail 

T.T —Deposition of Aliyan, Lower Court 


U.U.—Order of District Magistrate, dated 2nd Apml 1908, on Insp., 
Alum’s pe ition. 

V.Vi— Do. ° do. dated 28th July 1908, on Kane's 
identification report, 

WW & W W /i—Two depositions of Insp, 8 Gupta in Lower Court. 

XY XK —Nate hank: nf Mr. Denham. 
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